“To do injustice is more dis- 
graceful than to suffer it.”— 
Plato, Gorgias. 
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A Report from the 


[t is again our pleasure to publish most of 
the papers presented at the annual insurance 
conference of the Miami, 
Florida. This conference, the fourth of its 


University of 


kind to be held at the university, has met 
with great interest in the insurance industry. 
In order to bring our readers these excel- 
lent papers, the usual staff-prepared depart- 
ments of the JouRNAL, with the exception of 
“What the Courts Are Doing” (page 424), 
had to be limited to these few pages. 


Under the able directorship of Herbert 
A. Kuvin, associate professor of law at the 
university, past conferences had well-known 
speakers who analyzed interesting insur- 
This year’s conference was no 
exception. Among other things it featured 
a variable annuity symposium. George E. 
Johnson and Jack T. Kvernland presented 
their views on why the insurance industry 
should permit the issuance of variable an- 
nuities. Arthur H. Haussermann and Row- 
land H. Long advanced reasons why these 
annuities could not properly be sold by life 
insurers. This 
accumulation of 


ance topics. 


symposium represents the 
much worth-while infor- 
mation on the subject, and should be valu- 
able reference material in the future. 
Other papers involving timely subjects 
were also presented. The insurance pro- 
gram enacted by the 1955 Florida Legis- 
lature was analyzed by J. Edwin Larson, 
Florida Insurance Commissioner. Professor 
Kuvin took a look into the future of the 
automobile liability insurance field. The 
independent insurer’s outlook on _ traffic 
safety was presented by Vestal Lemmon. 
In a discussion of injuries to jaws and oral 
structures, Dr. Benjamin J. Jacobs analyzed 
the effect these injuries have in the work- 
men’s compensation field. 


What the Legislators Are Doing 


The “Federal Flood Insurance Act of 
1956,” S. 3732, has passed the Senate. The 
bill would provide federal subsidies to assist 
states in a flood damage insurance program. 
The Senate adopted Senator Knowland’s 
amendment limiting insurance coverage 
only to property in those states which par- 
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ticipate in the program, and providing that 
after June 30, 1959, each state shall pay into 
the disaster fund an amount equal to half 
the difference between fees charged for 
insurance issued thereafter on property in 
the state and the amount which would be 
charged if the “estimated rates” were 
applied. Also adopted was Senator Russell's 
amendment eliminating the subsection pre- 
venting attachment, levy, garnishment or 
reduction of any insurance claim on account 
of indebtedness. The Senate rejected Sen- 
ator Kerr’s amendment which would include 
tornadoes, winds and cyclones among dis- 
asters protected by the legislation. 


The bill is said to be an experimental 
program of flood insurance designed to 
obtain actuarial experience as to whether 
flood risks are insurable and, if so, to en- 
courage private companies to take over the 
flood insurance program. The bill is now 
being considered by the House Committee 
on Banking and Currency. (See last month’s 
issue of the JourRNAL for a further discussion 
of this bill.) 


The social security bill (H. R. 7225) has 
been ordered reported with amendments 
by the Senate Finance Committee. New cover- 
age provided in the House bill, except for 
that involving osteopaths and naval store 
workers, was approved. The committee 
eliminated the provisions that would lower 
the retirement age for women to 62, and 
which would authorize disability benefits 
after the age of 50. The last change made 
by the comniittee was an extension to June 
30, 1959, of the 1952 increase in public 
assistance payments. After Senate passage 
the bill would have to be returned to the 
House for consideration of the Senate 
changes. If the measure passes the Senate 
in its present form, it may have to go to 
conference because of the important differ- 
ences between the House and Senate ver- 
sions. 


Several other bills of interest to the insur- 
ance industry have been introduced into 
Congress. Among these is S. 3873, which 
would provide for the registration, reporting 
and disclosure of employee welfare and 
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pension benefit plans. It has been referred 
to the Senate Committee on Labor and 
Public Welfare. H. R. 10436 would amend the 
Federal Employees’ Group Life Insurance Act 
of 1954 in order to provide nonoccupational 
group major insurance 
for federal employees and their dependents. 
It has been referred to the House Commit- 
tee on Post Office and Civil Service. An- 
other bill, H. R. 10743, would amend the 
National Service Life Insurance Act of 1940 
to permit the renewal of certain policies of 
insurance, This bill sent to the 
House Committee on Veterans’ Affairs. 


The 


medical expense 


has been 


Atomic Energy Commission has 
asked Congress to authorize $500 million 
for a government insurance program to 
protect private industry in the building and 
operation of atomic power reactors. The 
government and the insurance industry are 
studying a proposed bill. 


On the state level it is interesting to note 
that New York has beaten the federal govern- 
ment to the gun and has passed a law pro- 
viding for the registration, examination and 
supervision of employee welfare funds. The 
law (Chapter 774, Laws 1956, S. B. 3296) 
gives the New York Superintendent of 
Insurance tight reins over the operation of 
joint employer-union health and welfare 
plans. Both the New York law and the 
federal bill referred to above have as their 
goal the prevention of abuses in the handling 
of welfare funds. 

The New York law makes the 
of welfare funds responsible in a fiduciary 
capacity for all money, property and other 
assets of the fund. Trustees, employers or 
labor organizations, or their officers, agents 
or employees, are prohibited from receiving 
commissions or other payments, except 
regular employee benefits, from insurance 
companies or their agents, or from hospital, 
or surgical or medical service plans. Any 
payments to such persons from the welfare 
plan funds themselves, except as benefits or 
as reasonable compensation for necessary 
services and expenses of an official nature, 
are also denied. The making of political 
contributions from the funds is specifically 
made illegal. 


trustees 


The New York law requires the trustees 
of welfare funds to register their funds with 
the Superintendent of Insurance by Decem- 
ber 1, 1956, three months after the effective 
date of the act. Funds established subse- 
quent to September 1 must be registered 
within three months from the date of their 
establishment. The Superintendent is re- 
quired to examine the affairs of welfare 
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funds at least once every five years, but he 
may do so more frequently if hé deems it 


necessary. 


Recent Opinions 
of Attorneys General 


F LORIDA—Cancellation of credit life 
and credit accident and health insurance 
is mandatory upon prepayment of the loan 
whether the insurance is issued on a group 
credit, franchise credit or individual credit 
basis —The Florida Insurance Commissioner 
sought answers from the Attorney General 
on the following questions: (1) Is cancel- 
lation of credit life and credit accident and 
health insurance mandatory upon prepay- 
ment of the loan whether the insurance is 
issued on a group credit, franchise credit 
or individual credit basis? (2) If cancella- 
tion is mandatory, is it permissible to make 
exceptions in the case of (a) small loans 
governed by Sections 516.01-516.26 or Sec- 
tions 519.01-519.19 of the Florida Statutes, 
(b) loans prepaid one year or less prior to 
scheduled maturity or (c) loans refinanced 
without being written on 
the refinanced indebtedness? 


new insurance 


2 


The Attorney General noted that by the 
express wording of Section 1 of Chapter 
29856 of the 1955 Laws of Florida, credit 
life insurance is issued in connection with 
a specific loan or credit transaction. When 
the specific loan or amount involved in a 
credit transaction has been paid, he said, 
the basis for the has ceased to 
exist and the coverage must stand ter- 
minated. He added that under a credit 
accident and health insurance policy a 
borrower of money or a purchaser of goods 
is “insured in connection with a specific 
loan or credit transaction against loss of 
time resulting from accident or sickness.” 
Likewise, when the specific loan or amount 
involved in a credit transaction has been 
paid, the basis for this) coverage ceases to 
exist. He concluded that credit life and 
credit accident and health insurance are 
terminated upon payment of the loan, re- 
gardless of whether payment was made 
pursuant to the terms of the agreement 
involving the loan or whether payment was 
made prior to the maturity agreed upon at 
the outset of the extension of credit. 


coverage 


Subdivisions (a) and (b) of question (2) 
were answered in the negative. The At- 
torney General assumed that subdivision 
(c) involved the situation of a creditor and 
debtor of an original transaction agreeing 
to new terms which extend the time for 


payment of the debt. He said that the pro- 





visions of Section 6 of Chapter 29856 to the 
effect that the term of such coverage shall 
not extend for more than 15 days beyond 
the term of the indebtedness “except where 
extended without additional cost of the 
insured borrower or purchaser” appear to 
fix the terms for extension of coverage 
where there has been an extension of time 
to pay a debt, provided that the above con- 
dition is met, that the extension together 
with the original term of insurance does not 
exceed the time limit fixed in Section 6 and 
that the terms of the policy permit such 
extension.—Opinion of the Florida Attorney 
General, April 12, 1956. 


L “AWAII—An injury sustained while a 
neighbor was operating a power lawn- 
mower for a householder was not compen- 
sable under the workmen’s compensation 
law.—The director of the Department of 
Labor and Industrial Relations in Hawaii 
requested advice as to whether an injury 
sustained while operating a power lawn- 
mower was compensable under the work- 
men’s compensation law. The facts indicated 
that a householder owned premises on 
which were located her residence and sev- 
eral rental units. Her residence faced the 
street and had a front yard which was re- 
served exclusively for her own use. The 
rental units ‘were in the rear, and the ten- 
ants had access from a driveway running 
along the side of the lot. The householder 
did not have a regular yardman at the time 
of the accident, and mentioned to a neigh- 
bor that she would have to ask someone 
to mow her lawn as she was not well. This 
conversation came to the attention of an- 
other neighbor, and he came over and 
began cutting the grass in front of the 
residence. There was some mechanical dif- 
ficulty with the lawnmower. While the 
neighbor was making some adjustment to 
the machine, his fingers were amputated. 
The householder stated that she felt an 
obligation to pay him for the work done 
before the injury, and thus gave him $5. 


The Attorney General noted that if prop- 
erty, in addition to being:+a_ residence, 
brings in rental income, services in connec- 
tion with the income-producing portion of 
the property would generally be covered. 


He concluded that inasmuch as the serv- 
ices of the injured party were performed 
in the front yard of the residence, they 
constituted nonbusiness employment. Thus, 
the injury was not covered.—Opinion of the 
Hawati Attorney General, May 15, 1956. 
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State Department Rulings 


A recent Maine Insurance Department 
ruling was directed to all authorized auto- 
mobile liability insurers in the state. The 
ruling concerned any automobile manual 
rule similar to the following: “A Policy 
Affording the Insurance Contemplated by 
Applicable Classifications and Rates May 
Be Endorsed to Restrict Coverage for 
Hazards Not Common to all Risks Within 
the Class.” 


The Maine Commissioner declared that a 
rule similar to the one above can be in the 
public interest only if properly administered. 
Thus, the use of such a rule for automobile 
liability insurance will be permitted now 
only under the following conditions: 


“1. Such rule shall not apply to policies 
certified as proof of financial responsibility 
under the Maine Financial Responsibility 
Act. 


“2. Restrictive coverage endorsements is- 
sued in accordance with such rule shall be 
filed with the Insurance Department on an 
individual risk basis. Such endorsements 
must be filed when the policy is written. 


“3, Each endorsement issued in accord- 
ance with such rule shall be accepted in 
writing by the insured. Acceptance may 
be either by signature on the endorsement 
or by a signed statement to the company 
agreeing to the described limitation. Evi- 
dence of such written acceptance shall be 
retained in the company file and be avail- 
able to the Department upon demand.” 


Notice has been given by the California 
Insurance Commissioner that public hear- 
ings will be held on a proposal that the 
California Workmen’s Compensation Retro- 


spective Rating Plan be readopted. The 
hearings will be conducted on July 5 in the 
Commissioner’s office at 1182 Market Street, 
San Francisco, and on July 9 in his office 
at 909 South Broadway, Los Angeles. 


Books and Articles 


The Insurance Market in Brazil. Super- 
intendent of Documents, United States 
Government Printing Office, Washington 
25, D. C. 1956. Seven pages. 10¢. 


This study is the fourth of a series of 
country insurance market studies that have 
been prepared by the Insurance Staff of 
the Bureau of Foreign Commerce and pub- 

(Continued on page 432) 
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The Variable Annuity: 
What It Is and Why It Is Needed 


By GEORGE E. JOHNSON 


This paper and those following 
were presented at the Fourth 
Annual Miami Insurance Law 
Conference, which was held 
during the week of March 19 
at the School of Law, University 
of Miami, Coral Gables, Florida 


HE variable life annuity is the result 

of a search for greater security—for a 
better way to provide a secure and adequate 
retirement income. Its success or failure 
will depend upon whether it is useful for 
this purpose. 

Seldom, if ever, has a new sociological 
idea precipitated so much discussion before 
it has been tried, even on a small “pilot 
plant” scale. Certain security salesmen, 
who have been experiencing the greatest 
sales of mutual fund shares in history, have 
conjured up the variable life annuity as a 
demon which will devour their markets. Cer- 
tain life insurance companies, which want 
to continue to sell conventional fixed-dollar 
annuities and which do not want any com- 
petition, have opposed efforts to try even 
a small experiment with variable life annuities. 

In all this discussion, seldom has there 
been any effort to come to grips with the 
pivotal issues, which are: 

(1) Does the variable life annuity show 
sufficient promise to warrant a trial by the 
American public? 
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(2) If so, should variable life annuities 
be developed within the framework of laws 
governing life insurance, pension trusts or 
mutual funds? 

Unless it is first established that variable 
life annuities deserve a trial, there is no 
point in going on to the second question; 
and until it is determined which laws should 
govern variable life annuities, there is no 
point in detailed 
supervision, taxation and regulation. 

Variable life annuities were developed 
because the existing types of conventional 
fixed-value annuities were not meeting the 
needs of the American public. Income from 
fixed-dollar annuities dwindling 
from three sources: 


discussing questions of 


has_ been 

(1) The purchasing power has dwindled 
because of price inflation. 

(2) The investment yield on debt obliga- 
tions which have constituted almost 100 per 
cent of the investment media for fixed-dollar 
life annuities has decreased both in amount 
and in relation to the yield from common 
stocks. 

(3) Life annuity payments produced by 
a given amount of premium have decreased 
because life annuitants are living longer, 
thereby requiring that payments be stretched 
over a longer period. 

As a consequence of the combined effect 
of these three factors, conventional fixed- 
dollar annuities have been priced out of 
the market in recent years. While holdings 
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nuity Life Insurance Company of 
America and general counsel and vice 
president of the Teachers Insurance 
and Annuity Association of America 


and College Retirement Equities Fund. 
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of life insurance and mutual fund shares 
have increased rapidly in recent years, the 
number of individual life annuities has 
decreased. 

Those persons who want an opportunity 
to sell variable life annuities are not trying 
to prove that such annuities are inherently 
better than fixed-dollar life annuities or 
that all life insurance companies should be 
compelled to sell them. They simply are 
asking, first, that the American public be 
granted the privilege of buying variable life 
annuities from a life insurance company 
that wants to sell them and, second, that 
such annuities be made available as a sup- 
plement to—not as a substitution for—other 
provisions for retirement. 

In the technical discussions regarding 
variable life annuities, we should never lose 
sight of our primary purpose. Our primary 
purpose always should be to permit the 
American public to buy the type of life 
annuity best suited to its needs. 


Why Are Variable Life Annuities 
Needed Today? 


An ideal retirement income should meet 


four tests. It should provide (1) a life 
income, (2) an adequate income, (3) an 
income that will vary with the cost of living 
and (4) an assured income. 

The variable life annuity was designed 
to meet these specifications. The life an- 
nuity provides a life income—an income that 
cannot be outlived. Since the company 
invests a substantial part of its assets in 
equities, a more adequate income may be 
expected than if the company invested all 
of its assets in debt obligations. Because 
of the investments in equities and the nature 
of variable life annuity policies, the income 
should have a tendency to vary with the 
cost of living. In arranging for payments 
through a life insurance company, governed 
by life insurance laws, there is a high degree 
of assurance that payments will be available 
when needed. 
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We are slowly awaking to the realization 
that established methods and facilities are 
not meeting the needs of our older people 
for an adequate and assured life income. 
We also are realizing that an increasing 
proportion of our population is thus affected. 
While our general population has doubled 
since 1900, the number of persons over 65 
years of age has quadrupled. This large 
group of our aged population needs an ade- 
quate income on which to live. According 
to a recent report of the New York State 
Joint Legislative Committee on Problems of 
the Aging, “two-thirds of the aged have an 
annual cash income of $500 or less.” The 
Corson-McConnell report from the Twen- 
tieth Century Fund states that eight out of 
ten old people have incomes of less than 
$2,000 a year. This problem is both serious 
and challenging. 


Three factors combine to whittle 


down this income: 


now 


(1) People are living longer. This requires 
a lower income in order to stretch it over 
a longer period. Actuaries use “more con- 
servative” mortality tables to reflect this 
change and to reduce the income from life 
annuities. 

(2) Debt obligations are yielding less. From 
1900 to 1933 the yields on common stocks 
and on debt obligations were about equal. 
But during the past 20 years the yields on 
debt obligations have decreased. The aver- 
age yields on common stocks during this 
period were about 50 per cent more than 
on debt obligations. 


(3) Dollars are buying less. Today a 
woman of 50 who buys a life annuity from 
a life insurance company will get a return 
of about 5 per cent a year. Of this amount, 
about 2 per cent represents interest and 
about 3 per cent represents a return of 
capital. At this rate it takes $20,000 to pro- 
vide $84 a month. This is little enough, but 
if the purchasing power of the dollar de- 
clines 50 per cent during her lifetime, as it 
has for others in the past, the real income 
in terms of purchasing power will be worth 
only $42 a month. This is a serious problem. 


The trouble is not with the life annuities 
—and no one wants to discourage efforts to 
lengthen life. The trouble is with the rigid 
nature of the income from fixed-dollar an- 
nuities and with the investment of the funds 
in low yielding debt obligations. 

The variable life annuity comes at an 
opportune time. Annuities for individuals 


on a fixed-dollar basis are not meeting the 
problem. The number of such contracts in 
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force in the United States reached 
in 1952 and has actually declined in 


a peak 
each 
of the last two years. Last year one of ow 
largest life insurance companies sold only 
517 annuities to individuals while three times 
that many 
the variable annuity is sorely needed. 


The variable annuity with the life 
annuity as one of the basic ingredients, and 
links it to equity investments with a reason- 
able expectation of a good average invest- 
ment return while eliminating the hazards 
of buying a single investment at one time. 
The resulting annuity is reasonably safe, is 
assured for life, is likely to have a high 
average yield, and will tend to provide an 
annuity varying with the purchasing power 
of the dollar. 


went off its books. Obviously 


Starts 


The variable annuity may be said to in- 
clude this simple formula: The laws of 
probabilities plus a life annuity plus equity 
investments equal a reasonably safe life 
income, a relatively high income and a 
purchasing power income. 


The mathematical laws of probabilities are 
among the greatest discoveries of modern 
time. 
ment of the modern sciences of genealogy, 
electronics, atomic energy and life insur- 
ance, just to mention a few. Briefly stated, 
we have found that what is pure random 
chance in one instance tends to follow a 
definite probability pattern in many instances. 
In one instance we “guess”; in many in- 
stances we know of a certainty, or at least 
a near certainty. The man who makes one 
bet at a roulette table “gambles,” but the 
owner can predict his profits within very 
narrow margins. These laws of probabili- 
ties are now known, definite and certain. 
They form the warp and woof of the vari- 
able annuity idea. 


These laws are basic in the develop- 


When a man wants to start living on the 
income from his capital he does not know 
how long he will live. If he lives on the 
income only, he never uses his capital. But 
if he uses his capital, he may not have any 
income when he still needs it. 


The life annuity was an ingenious inven- 
tion to solve this dilemma. It permits him 
to outwit time. He receives an annuity he 
cannot outlive no matter how long he lives. 
A life annuity is a series of periodic pay- 
ments during a person’s lifetime. The pay- 
ments continue for his entire lifetime and 
cease at his death, whether that be in one 
month, 50 months or 500 months. Thus, 
the duration of payments is a variable. It 
fits his need which is also variable. 
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annuity is the only known way 


The life 


a person can distribute both his capital and 


the income from his capital over the period 
lifetime. By applying the laws of 
probabilities, what was unpredictable for 
found to be 
limits 


of his 

person Was predictable 
for a large group of 
reference to mortality tables 


within narrow 
persons. By 
based on the laws of probabilities, a life 
insurance company can tell fairly accurately 
people of a given age will die 


life insurance company 


how many 
in any year. Thus, a 
issues life annuities on a scientific basis. 
The company can promise to make pay- 
lifetime 


knows that on the 


ments for a person’s because the 
average and 
will follow 
mortality These mor- 
tality tables have been refined to the point 
where they even predict a progressive length- 
ening of human life in the future. It should 
be noted that annuities can be 


written only by life insurance companies. 


company 
in the 


aggregate its 


payments 


closely the tables. 


these life 


Now let us see 
bilities and life annuities are applied to 
equity investments. The term “equities” is 
investments the market 
price or dollar value of which tends to vary 
with Chey include 
stocks, convertible bonds, real 
They do not include ordinary debt obliga- 
bonds and 


how the laws of proba- 


applied to those 


economic conditions. 


estate, etc. 


mortgages which 
investments of life 


tions such as 
mainly 


insurance companies. 


comprise the 


investments in 
equities with speculation, and it certainly is 
true that random chance plays a large part 
in the purchase or sale of a single equity 
investment. Many unpredictable factors 
may affect the value of one security. But 
stocks are not speculative 
investment. They are being used increas- 
ingly by many trustees and other wise ano 
prudent investors. By applying the laws 
of probabilities this speculative feature of 
equity investment can be eliminated; the 
random chance factors can be removed. 
These laws of probabilities are applied in 
two ways, namely: (1) by investing in a 
widely diversified group of equities instead 
of investing in one equity; and*(2) by in- 
vesting in equities over a long period of 
time instead of investing at one time. 


Some persons associate 


necessarily a 


Historically, we know that by applying 
the laws of probabilities in these two ways 
we not only will eliminate the random 
chance factors in investing in equities, but 
we also will obtain the important advan- 
tages of a much higher return from income 
and capital appreciation than we would re- 
ceive from debt obligations over the same 
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period, and an investment return that tends 
to fluctuate with the cost of living. 


In The Variable Annuity Life Insurance 
Company (VALIC) the laws of probabili- 
ties, equity investments and life annuities 
have been combined to produce a new type 
of retirement income—a more adequate in- 
come tending to fluctuate with the cost of 
living and, therefore, meeting the needs of 


individuals for 


purchasing income 


during their later years. 


power 


In this life of 
absolute certainty. 


reach an 
Life is not that simple, 
but in buying variable annuities the proba- 
bilities are overwhelmingly in our favor. 
We know that the life annuity is a sound 
and useful device—that it can assure us an 
income for life. We know that the cost of 
living has fluctuated widely in all times and 
in all nations. We know that on the aver- 
age over periods of five years or more 
equity investments always have yielded 
satisfactory investment results—we know 
that the combined average annual yield and 
appreciation of common stocks has ex- 
ceeded 10 per cent a year over the past 
20 years. And we know that the value of 
equity investments tends to fluctuate with 
the cost of living. These are established 
facts—the facts of life. No one can afford 
to ignore them in pension planning today. 


ours we never 


At this point we might ask these perti- 
nent questions: 


(1) Why should a person who wants a 
life annuity be restricted by law to buying 
one where the investments are 100 per cent 
in low yielding (albeit high quality) debt 
obligations? Why should he be denied the 
privilege of buying life annuities based on 
equity investments—especially when diver- 
sification between bonds and stocks is gen- 
erally recognized as wise and sound by 
fiduciaries? 

(2) Why make the mainienafice of pur- 
chasing power a fetish? Is not the annu- 
itant better off if he loses one half of his 
principal and maintains his purchasing power 
than he is if he maintains his principal and 
loses one half of the purchasing power? 


Most people are aware that the invest- 
men performance of common stocks has 
been phenomenal in recent years. But many 
do not realize that the average performance 
over any reasonably long period in the past 
has been so good. There has been a long- 
term trend regularly increasing the value of 
holdings in common stocks. Since 1900 the 
average yield and appreciation in value of 
common stocks has been about 8 per cent 
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TABLE | 
Average Annual Yields and Appreciation 
Life 


Insurance 
( ‘ompanies 
3.70% 
3.71% 
3.69% 
3.59% 
3.54% 
3.45% 
3.41% 
3.40% 
3.29% 
3.19% 
3.07% 
2.92% 
2.88% 
2.96% 
3.04% 
3.09% 
3.18% 
3.28% 
3.36% 
3.46% 


Common 
Stocks 
3.63% 
4.10% 
4.62% 
4.08% 
4.20% 
5.95% 
7.74% 
5.60% 
4.73% 
4.42% 
3.42% 
4.07% 
5.07% 
5.77% 
6.48% 
6.96% 
5.70% 
5.08% 
5.55% 
4.01% 


Year 
1935 
1936 
1937 
1938 
1939 
1940 
1941 
1942 
1943 
1944 
1945 
1946 
1947 
1948 
1949 
1950 
1951 
1952 
1953 
1954 
66.21% 


Total 101.18% 


3.31% 


Average Annual Yields 5.06% 
Average Annual Ap- 
preciation 0 


5.52% 
3.31% 10.58% 


Source: Life Insurance Companies—interest 
rate earned by all life insurance companies— 
data from Institute of Life Insurance. Common 
Stocks—Cowles Commission Studies through 
1938, Standard and Poor’s Studies after 1938. 


Total 





a year. Table I shows that during the past 
20 years common stocks have had an aver- 
age annual yield of 5.06 per cent or about 
50 per cent more than the average annual 
yield of 3.31 per cent for life insurance 
companies. In addition, common _ stocks 
have appreciated 5.52 per cent each year 
on the average over the 20-year period. Thus, 
an investor who has had an average expe- 
rience with common stock investments has 
had an annual return of 10.58 per cent over 
the past 20 years. 

While VALIC has no past experience to 
draw on, Table II tells the story of fixed- 
dollar annuities versus living costs and how 
VALIC might have helped in the past. It 
represents a typical case of a man who 
might have paid $1,000 a year from 1920 
to 1940, which covers the greatest boom 
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and bust period in American history. Since 
then he would have received a fixed annuity 
of $2,510 yearly (see column 1 of Table IT). 
If VALIC had been in operation over the 
same period he would have received $6,650 
last year from his variable annuity (see 
column 2). In this way he would have 
more than kept up with the rising cost of 
living for which he needed $4,810 last year 
(see column 3). 


that it is not wise to 
commit all of one’s savings to low yielding 
dollar obligations when a decrease in the 
purchasing power of the dollar can seriously 
reduce the value of a fixed-income annuity. 
A guarantee of a fixed number of dollars 
in the future is not a guarantee of a fixed 
amount of purchasing power. The primary 
purpose of a retirement plan should be to 
preserve purchasing power rather than dol- 
lars. Safety of purchasing power is as im- 
portant to the annuitant as safety of capital. 
The following table shows the real purchas- 
ing power of the dollar at ten-year intervals 
based on the 1935-1939 dollar equaling 100 
cents: 


These tables show 


1870 $ 
1880 
1890 
1900 
1910 
1920 
1930 84 
1940 1.00 
1950 .58 


CONN NWN 


a 
7 
8 
J 
4 
A 


Incomplete as these figures are, they show 
how the number of dollars needed by an- 
nuitants changes over a period of years. 
Like the duration of life, purchasing power 
is a variable. It not only may change, but 
it always has changed. 

There is no guarantee that changes in 
common stock prices and yields will corre- 
spond perfectly with changes in the cost of 
living. We know they will not, but exten- 
sive research shows that most annuitants 
would have been better off in the past over 
the average period of retirement if the in- 
vestments under their life annuities had 
been in common stocks. 


Historically, stock market prices have 
tended to move in the same direction as 
cost-of-living changes. While the correla- 
tion is not perfect by any means, and on 
rare occasions stock market prices and 
cost-of-living changes have moved in oppo- 
sit directions, the chance of- deviation is 
slight compared with the greater risk of 
being unprotected against dollar value fluc- 
tuations. Moreover, the higher yields to be 
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TABLE Il 
How Equities Help Annuitants 


(Theoretical return from a $1,000 annual 
premium for 20 years) 
(1) (2) (3) 

Adjusted 
Cost of 
Living 
$2,510 
2,640 
2,920 
2,610 3,100 
2,830 3,140 
3,400 3,220 
3,880 3,490 
3,990 
4,290 
4,240 
4,290 
4,660 
4,750 
4,790 
4,810 


Fixed 
Annuity 

$2,510 
510 
510 
510 
510 
510 
510 
10 
510 
510 
510 
510 
510 
510 
910 


Variable 
Annuity 
$2,410 
2,260 
1,990 


Year 
1940 
1941 

1942 
1943 
1944 
1945 
1946 
1947 
1948 
1949 
1950 
1951 

1952 
1953 
1954 


NM MNND DN W WW DW W Dd Wb bv 


6,650 


Fixed Annuities—based on life in- 
companies’ experience. Variable An- 
nuities—based on VALIC’s theoretical experi- 
ence, assuming investment rates per Cowles 
Commission Studies through 1938 and Standard 
and Poor’s Studies after 1938. 


Source 
surance 


expected from equity investments will tend 
to compensate for few instances in 
which stock market values may drop while 
the cost of living is rising. 


those 


In summary: 

(1) A retired person needs purchasing 
power income, not dollars alone. 

(2) Variable annuities meet this need by 
coupling together: (a) the laws of prob- 
abilities, (b) life annuities and (c) equity 
investments. 

(3) The result is: (a) a reasonably safe 
and adequate income, (b) an income for 
life—you cannot outlive it, and (c) an in- 
come tending to vary with the cost of living. 


Life Annuity Definitions 


What is a life annuity?—A life annuity is 
a series of payments at regular intervals 
during a person’s lifetime, exhausting both 
the capital and income. Payments for only 
a specified period are often referred to as 
annuities, but they are not “life annuities.” 
Life annuity payments can be arranged in 
a variety of ways, such as payments ceas- 
ing at the death of one payee, a minimum 
number of guaranteed payments to a surviv- 
ing beneficiary, or guaranteed payments 





that will be 


second 


made throughout the life of a 
after the death of the first 
payee, to name only the three most popular 
The life 
referred to as a method of outwitting time. 
It is payable as long as a lives, 
whether it be one month, 50 months or 500 


payee 


arrangements. annuity has been 


person 
months. The duration of any person’s life- 
matter of pure 
tell how long he 
consequently how 
income for his support. 


chance. 
and 
need an 


time is a random 


will live 
will 


But a life insurance 


He cannot 


long he 


company, by relying on the laws of proba- 
using mortality 
predict how long a group of people will live 
Thus, it can guarantee that 
each person in that group will receive a life 
annuity. By using a part of the capital of 
those who die early to pay the life annuities 
of those who live for a long time, the great- 
can be made of both capital and 
income to provide payments throughout the 
lifetime of everyone in the group. 


bilities and tables, can 


on the average. 


est use 


What is a fixed-dollar life annuity?—A 
person who receives a fixed-dollar life an- 
nuity always receives the same number of 
dollars with each payment. ‘This is the con- 
ventional form of life annuity sold by life 
insurance companies operating on a non- 
participating basis. 


What are the characteristics of a variable 
life annuity?—Under a variable life annuity 
there is no guarantee that a fixed number 
of dollars will be paid. Thus, the number 
of dollars received by the annuitant will 
vary from time to time. This variance may 
be caused primarily by the investment ex- 
perience of the company paying the variable 
life annuities. To this extent the payments 
resemble those to a life tenant by a trustee. 
The trustee does not guaranteed that a fixed 
number of dollars will be received by a life 
tenant. He merely promises to pay the 
investment yield on the principal to the life 
The payments also are similar to 
those made by a trustee to a life tenant 
in that they are contingent upon the dura- 
tion of a person’s life. But a variable life 
annuity differs from payments to a life ten- 
ant in one important particular. In a vari- 
able life annuity both capital and income 
are exhausted over the lifetime of the payee. 


tenant. 


Since the investment experience varies 
more widely for equities than for debt obli- 
gations, the variations will be greater where 
a greater part of the reserves supporting the 
variable life annuities is invested in equities. 


What is a unit life annuity?—A variable 
life annuity may be stated in terms of units 
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of income rather than in fixed-dollar amounts. 
This is true under the variable life an- 
nuities issued by the College Retirement 
Equities Fund (CREF). Thus, instead of 
agreeing to pay $100 a month, as under a 
fixed-dollar life annuity, the company may 
agree to pay 100 units a month under a 
variable life annuity. The number of units 
to the credit of the annuitant will not 
change thereafter. Each month he will be 
entitled to benefits based on 100 units, but 
the amount that he receives will vary de- 
pending upon changes in the value of the 
units. These units will be revalued pe- 
riodicaMy to reflect changes in the capital 
values and the income of the equities and 
other investments supporting the reserves 
for the annuities. 


What is an equity annuity?;—Life an- 
nuities based primarily on equities may be 
called equity annuities. A variable annuity 
may be based upon investments in debt 
obligations or equities, or upon a combina- 
tion of both. If the reserve is invested in 
equities rather than in debt obligations, the 
income is likely to be larger during the 
period when equity earnings and prices are 
high and less when the reverse economic 
conditions prevail. Thus, a variable an- 
nuity based on equities more nearly meets 
the social problem of variance in the cost 
of living than any financial vehicle designed 
to date. 

VALIC’s life annuities are stated in terms 
of units and are based upon 100 per cent 
investment in equities. They might vari- 
ously be called variable life annuities, unit 
life annuities or equity life annuities. The 
broader, more comprehensive words are 
“variable life annuities,’ and this is the 
phrase which has been most widely accepted 
to distinguish the fixed-dollar annuities from 
those annuities in which the amount will 
vary. 


What is a minimum guaranteed fixed- 
dollar annuity?—Some life annuities pro- 
vide for a minimum guaranteed fixed-dollar 
annuity but the actual amount paid will 


vary. This will be true under the so-called 
participating annuities where a dividend is 
paid depending upon the experience of the 
company. As the dividends which have 
been paid under these annuity contracts 
usually have been relatively small, most 
people have not realized their variable na- 
ture. But these variations can be substan- 
tial. Some companies now are guaranteeing 
rates based on an assumption that they will 
earn 2% per cent interest per annum while 
they actually are earning 3% per cent inter- 
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est per annum. One large company recently 
credited interest under its group annuities 
on the deposit administration plans at the 
rate of 3.4 per cent per annum although the 
annuity guarantees under this contract were 
based on an interest assumption of 2% 
per cent per annum. Thus, it is well to keep 
in mind that participating annuities are 
variable to the extent of the dividend, and 
there is nothing in the law to prevent a 
company from issuing an annuity with a 0.0 
per cent interest rate and then allowing a 
full participation to the extent of the inter 
est earned. 


Variables under a fixed-dollar life annuity. 
—The distinction between fixed-dollar and 
variable life annuities can become very thin. 
There are many variables under the so- 
called “fixed-dollar life annuities.” 


By its very nature a life annuity is vari- 
able as to time. Duration and, consequently, 
the total amount payable are indeterminate 
depending upon how annuitant 
lives. 


long the 


As mentioned above, a participating an- 
nuity is variable to the extent of the 
dividend. 


Under group annuity contracts, the an- 
nuities are also variable to the extent of the 
vesting provisions. The annuitant under a 
nonvested contract cannot tell how much 
the annuity payments will be until he has 
reached the point where there is full vest- 
ing. He may work for a company for 20 
years and regularly receive reports indicat- 
ing he is building up a large annuity, but 
if he leaves that employer he may find 
there is no annuity whatsoever to his credit. 


Under group annuity contracts, the com- 
pany reserves the right to modify the rates 
on each contract anniversary after the first 
five years. Some individual annuity con- 
tracts have been issued wherein the com- 
pany reserves the right to change the rates 
at any time on 90 days’ notice for premiums 
received thereafter. 

Fixed-dollar annuity settlement options 
customarily provide for payments of a speci- 
fied amount as long as the proceeds and 
the interest thereon last, with a provision 
for a minimum percentage of the proceeds 
to be paid in any year. This is an annuity 
for an uncertain period which, under certain 
circumstances, may be based on a per- 
centage of the proceeds rather than a speci- 
fied amount. 


Recently a highly flexible form of group 
annuity contract known as the “deposit 
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plan” has been coming into 
With this plan there is no alloca- 
employee until he 
actually retires employee 40 
years of age may be a participant under a 
contract, but the amount he 
depend on many variables, 
including the outcome of negotiations be- 
employer and the union during 
the next 25 years. This flexibility has been 
considered to be one of the advantages of 


1 


his type of group annuity contract. 


administratiot 
vogue. 
tion of benefits to an 


Thus, an 


group annuity 


receives will 


tween the 


T 
t 


Thus, we |! 


have departed from the old- 
fashioned idea in the life insurance industry 
that buy a certain number 
of dollars for future delivery with a pre- 
mium of a certain number of dollars. Even 
the so-called fixed-dollar life annuity is sub- 
ject to many variables. Of course, the pur- 
of fixed-dollar annuities will 
vary with’ the changes in the cost of living. 


we necessarily 


chasing power 


What is meant by balancing fixed-dollar 
annuities against variable annuities ?—Fixed- 
dollar annuities provide a constant number 
of dollars. Thus, 
chasing power when prices rise and more 
purchasing power when prices fall. Variable 
life annuities have a tendency to provide 
more dollars when prices rise and less dol- 
lars when fall. Therefore, many 
people think it is wise to hedge one type 
of annuity against the other. This is often 
called This balancing may be 
accomplished in many ways. It may be 
purely voluntary. This is the method pro- 
posed by VALIC. It may 
certain formulas to be applied by a life 
insurance company as an underwriting prac- 
tice. This is the method proposed by the 
Prudential Life Insurance Company if it 
is authorized to variable annuities. 
The balancing may be fixed by definite rule 


they provide less pur- 


prices 


balancing. 


be based on 


write 


as in the Teachers Insurance and Annuity 
Association (TIAA)-CREF plan, whereby 
a participant may not put more than 50 per 
cent of his total premium in CREF, or the 
balancing may be required by law as in 
some proposed legislation. 

The balancing may be done through two 
corporations as in the TIAA-CREF system, 
through a life company and a 
pension trust as in the Long Island Light- 
ing system, through two pension trusts as 
in the Kidder, Peabody & Company system, 
or in one fund as in the Carnegie Institution 
of Washington and the National Airlines, 
In these latter pension trust 
plans there is a balance of bonds and stocks 
in one fund. It is also possible to provide 
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insurance 


Inc. systems. 





a balance with one policy written by one 


life insurance company. 


Balancing is a valuable principle and is 
often a wise provision, but it is not the 
essence of the variable life annuity idea. 
The essence of the variable annuity idea is 
the coupling of life annuities with equity 
investments so that the resulting annuity 
will vary to reflect changes in the invest- 
ment experience of the company or changes 
in the cost of living. 


How do VALIC’s policies differ from the 
shares issued by a mutual fund?—VALIC’s 
group annuity policy bears no resemblance 
whatsoever to mutual fund 
contract with an 
implement his retirement plan. 


shares. It is 


a master employer to 


VALIC’s immediate annuity policies for 
individuals differ from mutual fund shares. 
Under VALIC’s policies: 


(1) The duration of payments is 
ured by the annuitant’s lifetime. 


meas- 


(2) The number of annuity units payable 
each year is guaranteed in accordance with 
a specified mortality table. 

(3) The mortality factor is guaranteed— 
deviations in mortality from the assump- 
tions in the mortality table will not affect 
the amount of the annuity to be received by 
the individual. 

(4) If payments are received after the 
annuitant’s death, they will pass to the 
beneficiary outside of the annuitant’s estate. 
They are not governed by the provisions of 
his will. 


(5) The annuity payments are protected 
from claims of creditors under the laws of 
most of the states. 

VALIC’s deferred annuity policies have 
these features which differ from mutual 
fund shares: 


(1) Evidence of insurability is obtained 
for all applicants except where the policies 
are used in connection with pension plans 
qualifying under rulings of the Commis- 
sioner of Internal Revenue. 

(2) The policy guarantees a fixed an- 
nuity rate at an indefinite time in the future 
for the annuitant. 


(3) The policy guarantees a fixed an- 
nuity rate to the beneficiary of the annuit- 
ant at all times. 


(4) The policy guarantees a fixed expense 
rate to the annuitant and to his beneficiary. 


(5) Net premiums are accumulated at 
compound interest over long periods of 
time. 
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(6) If the annuitant dies the policy guar- 
antees that the beneficiary may leave the 
proceeds with the company and have the 
income payable in many various ways to 
multiple contingent beneficiaries. 

(7) The policy provides specific amounts 
of life insurance protection on all insurable 
lives during the first five years it is in force. 

(8) There is an optional provision for 
waiving premiumis in event of total and per- 
manent disability. 

(9) There is an optional provision avail- 
able to a parent who takes out a policy on 
the life of a child to guarantee continuance 
of premium payments if the parent becomes 
disabled or dies. 


What are the differences between variable 
life annuities and pension trust payments? 
—Under a pension trust there must always 
trust instrument (in which a trust 
company is usually the trustee) and there 
must be an employer-employee relationship 
—the pension trust must cover an em- 
ployer’s retirement plan. 


be a 


Variable life annuities may sometimes be 
used to implement a pension trust, and vari- 
able life annuities also may be used in con- 
nection with an employer’s retirement plan, 
but there need not be either a trust instru- 
ment or an employer-employee relationship. 
Variable life annuities may be sold to any 
member of the public who can pay the 
premium and meet the underwriting stand- 
ards of the company. 


What different types of variable life an- 


nuities are there?—Variable life annuity 
payments may come from two sources— 
from a pension trust or from a life insur- 
ance. company. 

Variable life annuity payments from a 
life insurance company are governed by 
the terms of insurance policies. A _ life 
insurance company may issue: (1) group 
policies or individual policies; (2) individ- 
ual policies used only in connection with 
pension trusts or individual policies sold 
separately to any individual; (3) policies 
purchased by one sum or policies pur- 
chased by a series of payments at monthly, 
quarterly, semiannual or annual intervals; 
(4) Policies in which the annuity payments 
begin at once or policies in which the 
beginning of payments is deferred to a later 
date, for example, at age 65; (5) policies 
payable throughout the life of a single per- 
son; policies payable throughout the lives 
of two or more persons; and policies pro- 
viding that payments are guaranteed for a 
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certain period at least, for example, ten 
years regardless of whether the annuitant 
lives that long, and for his remaining life- 
time if he lives more than ten years. 


Provisions of VALIC’s Annual 
Premium Deferred Policies 


Grace period.—Premiums are payable 
regularly, as in the usual deferred life an- 
nuity policy, with a grace period of 30 days 
and with premium notices from the com- 
pany as premium payment reminders. 


Reinstatement of premiums.—Premium 
payments may be resumed within three 
years after they have been discontinued in 
either of two ways: (1) by paying to the 
company the sum of the past due premiums 
to purchase accumulation units at their cur- 
rent value, or (2) if the value of the ac- 
cumulation units has increased, by paying 
such past due premiums plus an amount 
based upon the current value of accumula- 
tion units sufficient to increase the number 
of accumulation units under the policy to 
the number there would have been if pre- 
mium payments had not been discontinued. 


Accumulation units.—W hen any premium 
is received by VALIC, the net premium 
for the life annuity benefit, which is stated 
in the policy, is applied to purchase ac- 
cumulation units at their then current pro- 
portionate share in the annuity reserve 
supporting the accumulation units. For ex- 
ample, if there were $1 million in the policy- 
holder’s reserve fund, each participant’s 
share might be represented by one unit 
initially valued at $1. Thereafter, if the 
reserve increased to $1,200,000 and there 
were only 1 million units, each unit would 
increase in value to $1.20. 

If the equities held in the fund increase 
in market value, the value of the units will 
be increased proportionately. On the other 
hand, if the value of such assets decreases, 
the value of the accumulation units will de- 
crease proportionately. Every six months 
the policyholder is given a statement show- 
ing the number of accumulation units that 
have been credited to his account and the 
current value of such accumulation units. 
Once a year a proportionate part of the 
dividends and earnings on the investments 
held by the company will be credited to 
each policyholder as additional accumula- 
tion units. Thus, the policyholder gradually 
builds up the number of accumulation units 
to his credit through the payment of pre- 
miums and through his share of the invest- 
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ment results achieved by the company. If 
he ceases to pay premiums, the contract 
a paid-up basis, and the account 
is thereafter built up by additional accumu- 
lation units from investment earnings only. 


goes on 


Optional methods of payment.—At any 
time between the ages of 55 and 75 the 
policyholder may choose to have annuity 
payments begin under any one of four 
options, namely: (1) a single life annuity, 
(2) a single life annuity with payments 
guaranteed for ten years, (3) a joint and 
last survivor life annuity, or (4) an annuity 
for a specified period of from five to 20 
years. 

Conversion of accumulation units to an- 
nuity units—W hen the annuitant decides to 
have the annuity payments begin, the ac- 
cumulation units then to his credit are con- 
verted into annuity units in accordance with 
tables specified in the policy. These tables 
are based on the Progressive Annuity Mor- 
tality Table with interest at 4 per cent per 
annum. At the time accumulation units are 
converted to annuity units, the number of 
annuity units payable each year thereafter 
is fixed. But each year the walue of the 
annuity units will change in accordance with 
the valuation formula set forth in the policy. 
These changes in value will be due to the 
investment results obtained by VALIC and 
will not vary by reason of mortality factors, 
which are fully guaranteed by VALIC. 
The initial value of an annuity unit was set 
at $1, and on each February 1 the value of 
the annuity unit will be redetermined. 


Death benefits if the policyholder dies 
before starting to receive annuity payments. 
—If the policyholder dies before starting to 
receive annuity payments, the death bene- 
fits, consisting of the value of the accumula- 
tion units to his credit and the amount of 
the life insurance if he dies within the first 
five years, are payable to the beneficiary 
either in a lump sum or in accordance with 
one of the four options available to the 
annuitant himself. 


Withdrawal benefits——At any time prior 
to starting to receive annuity payments, the 
policyholder may surrender his policy and 
receive a cash payment equal to the value 
of his accumulation units at that time minus 
a small surrender charge which will be 
made if the policy is surrendered within the 
first five years. This surrender charge 
varies from $25 per policy in the first year 
to $5 per policy in the fifth year. There is 
no charge for surrender after the fifth year. 


At any time while the annuitant is paying 
premiums he may withdraw in cash a por- 
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tion of the value of his accumulation units. 
This means that he 
tion units to meet emergency needs for cash. 
At any later time, providing he is paying 
premiums, he can pay .back into the com- 
pany an amount to increase the number of 
accumulation units to his credit by the 
number of units which he previously with- 
drew. The additional ac- 
cumulation units will be determined by the 
value of accumulation units at that time. 
This withdrawal procedure is somewhat 
analogous to a noninterest-bearing loan. 


can use his accumula- 


cost of these 


Life insurance features —VALIC 
bines several features of conventional life 
insurance with its annual premium deferred 
variable life annuity policy: 


com- 


(1) Decreasing term insurance.-—VALIC’s 
individual deferred life annuity policies auto- 
matically include a certain amount of life 
insurance on all insurable lives. Initially, 
this life insurance is five times the amount 
of an annual premium and one half the 
amount of a single premium. The amount 
of life insurance decreases one fifth each 
year so that there is no insurance after five 
years. Thus, if the annual premium were 
$600 the policy would have $3,000 of life 
insurance the first year, $2,400 the second, 
$1,800 the third, $1,200 the fourth, $600 the 
fifth and no insurance thereafter. If the 
annuitant dies within the first five years, 
the amount of life insurance is paid in 
addition to the net cash surrender value of 
the policy which is also payable as a death 
benefit. The protection provided by the life 
insurance feature to the policyholder is one 
of the reasons why YALIC recommends 
that a policy not be purchased unless it is 
left in force at least five years. 

(2) Waiver of premiums.—In addition to 
the life insurance feature, a VALIC policy- 
holder has the option of adding three riders 
to his policy. One is a waiver of premium 
rider to protect him if he becomes per- 
manently and totally disabled. 


(3) Payor benefits—The other two riders 
are “payor benefits.” If the insured is under 
15 years of age, and the policy is paid for 
by his, parent or some other adult on his 
behalf, one of two types of payor riders 
may be attached. The payor death benefit 
provides that in the event of the death of 
the adult, payments of premiums under the 
contract will be waived until the insured 
becomes 25 years of age. The second rider 
provides that in the event of either the dis- 
ability or death of the adult the payments of 
premiums will be waived until the child 
becomes 25 years of age. 
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Definitions of Word ‘‘Annuity”’ 
by Courts and Experts 


Public acceptance of the phrase “variable 
life annuities.”—The public seems to have 
accepted the phrase “variable annuities” as 
the best way to describe this new retirement 
vehicle. When CREF was launched in 1952, 
references were sometimes made to “equity 
annuities” and “unit annuities,” but neither 
of these phrases gained wide acceptance. 

The phrase “variable annuities” is broader 
than either “unit annuities” or “equity an- 
nuities” since it can include annuities in 
which the payments vary even though they 
are not stated in units (as in the pension 
trust of the Carnegie Institution of Wash- 
ington) or annuities of varying amounts 
where a substantial part of the investments 
is in debt obligations. 

While some people have objected to the 
use of the word “annuity” to describe a 
variable annuity, they have been unable to 
suggest any other word in the English lan- 
guage that describes a series of periodic 
payments measured by a person’s lifetime 
and exhausting the principal in the process. 


The purchase or sale of life annuities is 
regulated by state insurance laws.—Through 
a life annuity policy a person is assured 
that he will get payments for life. ‘This is 
life insurance and, therefore, properly regu- 
lated by state insurance laws regulating life 
insurance. Life annuities require the use of 
mortality tables and reserves to give assur- 
ance that the payments will be continued for 
many years in the future. As the public 
may easily be confused by such intangible 
products, the regulation of all:types of life 
annuities (except for the life annuities in- 
volved in pension trusts) has now been 
placed under the jurisdiction of state insur- 
ance departments. 

Thus, in the State of California certain 
homes for the aged, such as the Fredricka 
Home at Chula Vista, are placed under the 
jurisdiction of the state Insurance Depart- 
ment. The usual arrangement at Fredricka 
Home is as follows: An elderly person, 
say 69 years of age, makes a lump-sum 
payment of a specified amount in exchange 
for an assurance that certain care will be 
given to him for the remainder of his life. 
The amount of payment is calculated on the 
basis of mortality tables and the home 
maintains a fund to enable it to carry out 
its promises. Of course, the dollar value 
of the services of the home to the individual 
will vary each year. 
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The New York statute places the super- 
vision of annuities of every conceivable 
type under the Superintendent of Insur- 
ance. In Section 46 of the New York Insur- 
ance Law, an annuity is defined as follows: 


“we 


Annuities’, meaning all agreements to 
make periodical payments where the mak- 
ing or continuance of all or of some of a 
series of such payments, or the amount of 
any such payment, is dependent upon the 
continuance of human life vi 


The same definition is given in Section 
58-72 of North Carolina Statutes Anno- 
tated (1950) and in the laws of several 
other states, but the insurance laws of 
most states do not contain any definition 
of an annuity. 


In In re Supreme or Cosmopolitan Council 
of the Brotherhood of the Commonwealth, 
193 Misc. 996, 86 N. Y. S. (2d) 127 (1949), 
members of a fraternal benefit society made 
annual contributions to a fund and received 
the net income attributable to their respec- 
tive shares. Upon the death of each mem- 
ber, his share of the fund was credited 
proportionately to surviving members of 
his birth-year group who subsequently dis- 
tributed the income accordingly among 
themselves. The court upheld the Superin- 
tendent’s contention that the society was 
doing an insurance business and that the 
term “annuity” was not restricted to the 
payment of a fixed sum at specified dates 
but, rather, included all periodic payments 
dependent upon the continuance of life. 


Pursuant to the broad definition of the 
word “annuity” in New York, the YMCA 
retirement fund has been placed under the 
supervision of the Superintendent of In- 
surance. This fund has invested a substan- 
tial portion of its assets in equities and as a 
consequence has been able to make sub- 
stantial additional payments to its annui- 
tants. This is a form of variable life annuity. 

For many years colleges accepted grants 
from wealthy donors and agreed to pay 
them a life annuity in return. These ar- 
rangements are explicitly placed under the 
supervision of the Superintendent of In- 
surance in New York. 

There is no provision in any state insur- 
ance law specifying that life annuities must 
be payable in a fixed number of dollars. 
If there were such a provision, participating 
annuities with payments varying to the 
extent of the dividends could not be issued. 


There can be little doubt that if a com- 
pany should start to sell variable life an- 
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nuities to the public in any state, the 
Superintendent of Insurance of that state 
would feel called upon to assume jurisdic- 
tion on the ground that variable life annui- 
ties involve the sale of life annuities. 

There 


state 


little doubt that the 
authorities would claim an 
annuity premium tax on the sale of any 
such variable life annuities. Section 47—1801-8 
of the District of Columbia code imposes a 
2 per cent tax on the “net premium receipts 
or consideration 


can also be 


taxing 


received on all insurance 
and annuity contracts” written on risks in 
the District of Columbia. Any effort by 
VALIC to avoid payment of premium taxes 
on the grounds that its* contracts 


not annuities would receive short 


were 
shrift. 
There are outstanding today more than 
20,000 variable life annuity policies by the 
College Retirement Equities Fund desig- 
“unit annuities.” The sale of these 
life annuity policies was approved by the 
New York Life Insurance Department. 


nated as 


Many experts agree that variable life 
annuities are “annuities.”"—-Not only have 
life annuities been placed under the regula- 
tion of state insurance laws, but many ex- 
perts agree that variable life annuities are 
“annuities.” Annuities are a familiar actu- 
arial concept and their nature has been the 
subject of much technical discussion. 


The texts on annuities, both 
published and periodically revised under the 
auspices of the Institute of Actuaries in 
Great Britain, recognize that an annuity 
does not depend upon the payment of fixed- 
currency (dollar) amounts. The following 
definition is given in Spurgeon, Life Con- 
tingencies (Third Edition, 1947), page 31: 


two classic 


“A Life Annuity, often called simply an 
Annuity, is a series of payments depending 
on the continuance of a given life or com- 
bination of lives.” 


In Todhunter, The Institute of Actuaries 
Text-Book on Compound Interest and Annu- 
ties Certain (Fourth Edition, R. C. Sim- 
monds and T. P. Thompson, 1937), page 33, 
this definition is given: 

“An Annuity is a series of payments 
made at équal intervals during the con- 
tinuance of a given status.” 

The less technical discussion in 2 Ency- 
clopaedia Britannica 1, 5 (1946) (which 
recognizes that the Spurgeon and Tod- 
hunter treatises are the standard reference 
works) states: 

“The most general definition of an annuity 
is therefore a series of payments made at 
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regular intervals during the continuance of 
a given status.” 

It need not be left to inference from these 
definitions alone that an annuity of varying- 
dollar amounts is a familiar actuarial and 
practical concept. Chapter V of Spurgeon, 
work cited above, at pages 68-78, is entitled 
“Varying Single-Life Annuities and Assur- 
ances” and treats “annuity and assurance 
contracts under which the annuity payments 
and the sums assured vary.” Increasing 
annuities are discussed in King, Jmstitute of 
Actuaries Text-Book (Second Edition, 1902), 
Part II, “Life Contingencies,” page 120. 
In Todhunter, work cited above, at pages 
46-55, considerable space and attention are 
devoted to “the problem of valuing VARY- 
ING ANNUITIES, that is, annuities of 
which the periodical payments are not all 
equal.” Formulas and examples are given 
of a wide variety of varying annuities, in- 
cluding one example in which the interest 
rate vaties (page 54). The formulas cover 
“the more important classes of cases that 
may occur in practice,” and these usually 
involve the obligation to pay different fixed 
amounts periodically, but it is expressly 
recognized that some varying annuities “do 
not follow any simple law” (page 46). Like- 
wise, Spurgeon states of varying annuities: 
“The increase or decrease in the sum assured 
may be of any amount” (page 71). 


In connection with the establishment of 
the variable life annuity plan of the College 
Retirement Equities Fund, many contempo- 
rary experts were asked whether the pro- 
posed variable life annuity plan should be 
classified as an annuity. These experts all 
replied that the payments under the plan, 
although varying in amount, would consti- 
tute an annuity. 

The distinguished actuary Joseph B, Maclean 
was asked by Teachers Insurance and An- 
nuity Association to consider the nature 
of TIAA’s proposed plan of payments. 
Mr. Maclean, a trustee of TIAA, is a former 
vice president and actuary of the Mutual 
Life Insurance Company of New York and 
a former president of The Actuarial Society 
of America. He is a Fellow of the Society 
of Actuaries, the Institute of Actuaries in 
Great Britain, and the Faculty of Actuaries 
in Scotland, and he is the author of the 
standard treatise Life Insurance of which 
over 100,000 volumes have been sold. 


Mr. Maclean was asked whether it was 
proper to classify and define as an annuity 
contract “a contract whereby the payor 
agrees to pay throughout a period measured 
by the life of a person a series of periodic 
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payments, each payment being a predeter- 
mined number of units to be converted into 
dollars at time of payment on the basis of 
a formula determined in the published by- 
laws or rules of the payor. For example, 
the payor may promise to pay one hundred 
units on the first day of each month as 
long as the person lives. While the number 
of units payable each month will remain 
constant, the number of dollars received 
may vary from time to time depending 
upon the mortality and financial experience 
of the payor with respect to all payments 
being made.” 


Mr. Maclean replied: “In my opinion 
such an agreement is properly classified and 
defined as an annuity contract. The essen- 
tial characteristic of a ‘life annuity’ in my 
opinion is a provision for payments at stated 
intervals during the lifetime of the annuitant. 


“While annuity contracts, in general, 
specify the amounts of the payments to 
be made, a provision that the amount of 
each payment is to be determined at the 
date of payment on the basis of a specified 
rule or formula (so that the amount of 


each payment is, in fact, determined by the 
terms of the agreement) does not, in my 
judgment, alter the fundamental character 
of the agreement as an annuity contract.” 


Answering the same question, Harry G. 
Guthmann, Morrison Professor of Finance 
at Northwestern University, former presi- 
dent of the American Finance Association 
and a trustee of TIAA, stated: 

“My answer is in the affirmative, namely 
that such a contract should be classed as 
an annuity contract. My primary reason is 
that definition in this case should be a 
matter of mathematical, or actuarial, art 
rather than previous conventional practice. 
Such payments are determined in the pro- 
posed contract by the same actuarial formulae 
now employed by life insurance companies 
for existing annuities.” 


An opinion to the same effect is given 
by Herman B. Wells, the eminent econo- 
mist and president of Indiana University, 
who states: 


“T think that this kind of contract is un- 
questionably an annuity contract. The essen- 
tial characteristic of an annuity contract, it 
seems to me, is that it provides for periodic 
payments over a specified or determinable 
period of time, usually the life of the annui- 
tant. It does not seem to me to be an 
essential condition of such a contract that 
the number of dollars of each periodic pay- 
ment be the same. The important condition 
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is that they be capable of precise determina- 
tion and continue throughout the contract 
period. Perhaps it should be pointed out 
that payments under most conventional an- 
nuity contracts are variable to some extent 
in that the annuitant’s payments may in- 
crease or decrease according to the mortality 
and investment experience of the payor.” 


R. J. Saulnier, professor of economics at 
Columbia University and Director of Fi- 
nancial Research, National Bureau of Eco- 
nomic Research, Inc., takes the same position: 


“In my view, a contract of this sort con- 
tains all of the essential features of an 
annuity. To wit, it (1) provides for periodic 
payments, (2) is payable over the life of 
a single individual, and (3) has a deter- 
minate value. The dollar amount of the 
annuity payments may, and doubtless will, 
vary from period to period. Indeed, it is 
the very essence of the object of maintain- 
ing a constant and invariable ‘value’ or 
‘purchasing power’ of money payments 
under an annuity contract that the money 
payments should vary in amount directly 
with changes in the level of living costs. 
But in my opinion the criterion of invari- 
ability of ‘value’, however we may define 
this much tortured word, is not essential 
to the definition of an annuity: the essential 
facts are that the payments are periodic in 
character, that they extend over the life 
of a single individual, and that they are 
determinate in amount.” 


David McCahan, late professor of insur- 
ance at the Wharton School of Finance 
and Commerce, University of Pennsylvania 
and executive vice president of the Ameri- 
can College of Life Underwriters, states: 

“The concept of a fixed amount of peri- 
odic payment associated with an annuity 
is a convenient device for actuarial calcu- 
lations, particularly in a period of relatively 
stable purchasing power. But it is not of 
the essence. In my opinion, the essence 
of the annuity principle is liquidation through 
periodic payments of both principal and 
its earnings with reference to probabilities 
of survivorship. Such liquidation could 
conceivably be in commodities just as trade 
itself could thus be conducted. However, 
direct liquidation in that manner being gen- 
erally as impractical as barter, we resort 
to money as a medium of exchange. We 
should not make the mistake that is com- 
mon among many people of letting the 
monetary medium in which transactions 
are conducted obscure the fundamental na- 
ture of the transaction itself. To me, that 


Miami Insurance Conference 


seems directly applicable to an annuity 


during a period of inflation.” 


Mark H., Ingraham, dean, College of Letters 
and Science of the University of Wisconsin, 
states: 


“In my opinion such an agreement would 
properly be classified as an annuity contract. 


“It would appear however that a risk 
of equal magnitude is caused by the wide 
fluctuation in the purchasing power of the 
dollar. This possible loss is due essentially 
to an investment risk which however is 
measured in purchasing power rather than 
in dollars. Any pooling of the risks 
involved which, if not completely solving 
the problem, would nevertheless mitigate 
the evils involved would in my judgment 
not only be a boon to the annuitants but 
would also be so clearly in the line of the 
historic development of the philosophy and 
practice of annuity contracts as to make it 
clear that such contracts should be classified 
as annuity contracts. 


“May I point out that common practice 
now permits the payment of dividends on 
annuity contracts from the profits of either 
investments or favorable mortality. This 
itself indicates the cooperative or ‘mutual’ 
aspect of the thinking on this subject.” 


Historically, the type of contract which 
we today call an annuity was known many 
centuries before Christ. In an excellent 
article by Edwin W. Kopf, in Proceedings of 
the Casualty Actuarial Society (Volume 13, 
1926-1927), entitled “The Early History of 
the Annuity,” it appears that annuities may 
have been known in Babylon as early as 
2500 B. C., possibly having been adopted 
from the earlier commercial codes of the 
Hindus and Chinese, and that annuities 
were present in Egypt sometime between 
1700-1100 B. C. (page 231). The recorded 
decisions of the Roman jurisconsults reveal 
the existence of an extensive annuity busi- 
ness in early Rome, and the first recorded 
annuity table existed in Rome about 225 
A. D. (pages 231-232). From the eleventh 
century until the seventeenth and eighteenth 
centuries the customary way for European 
sovereigns, lords, cities and towns to raise 
money was to sell annuities (pages 236 and 
following). 


One instance of a thirteenth century an- 
nuity contract cited in the Kopf article 
(pages 237-238) has a special interest in that 
the terms of the contract evidenced an at- 
tempt toward stabilizing the purchasing 
power of the annuity payments by provid- 
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ing for payment in a different currency at 
a stated ratio in event of a depreciation of 
the original currency. This portion of the 
article is as follows: 

“The Purchasing Power of Money and 
the Annuity Contract: Thirteenth Century 


“One of the Bruges contracts is of inter- 
est. In February, 1265, one Robert Norman 
of Utrecht, and his son, Baudoin, arranged 
for a survivorship annuity of 400 Parisian 
livres. The contract provided that if the 
purchasing power of the Parisian pound 
declined, the payments were to be made 
in the of Tournai at the ratio of 50 
Tournaise sous to 43 Parisian livres. Con- 
sideration of the purchasing power of an- 
nuity payments may have been quite general 
practice in the thirteenth century, an era 
when there were wide fluctuations in the 
local supply of monetary gold, and conse- 
quently in gold prices. Possibly there is in 
this practice of the thirteenth century a 
suggestion which we ought to consider in 
insurance finance of the twentieth century. 
There is a distinction, in fact, between 
money income and real income, between 
legal tender, however ‘sound’, and the flow 
of concrete benefits, or ‘money’s worth’, 
which the possession of money commands. 
Much evidence on this point was presented 
to the International Congress of Actuaries 
which met in London during June, 1927.” 


As a historical matter the duration of 
benefits for life, without any refined con- 
siderations of life expectancies, was con- 
sidered sufficient to constitute an annuity 
even where payments varied. 


sou 


Charles W. Cole, president of Amherst 
College, a noted economic historian and a 
trustee of TIAA, cites the tontine annuities 
as an example: 

“To be sure from the earliest days some 
annuities were paid in fixed sums, quarterly, 
yearly, etc. But from early times many 
annuities consisted of payments that varied 
according to terms set in advance. A good 
example would be the Tontine annuities 
introduced in France in the mid-seventeenth 
century by a»nan named Tonti, who was an 
assistant of Mazarin. The Tontine annuities 
were widely used in Europe (and later in 
America) from the mid-seventeenth century 
to the mid-nineteenth century and must 
have been familiar even to Coke. The 
Tontine scheme may be easily illustrated 
by an example: 


“A thousand persons would each invest 
£1000, thus constituting a capital of 
£1,000,000. On this capital an interest rate 
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of say 8% would be promised. The £80,000 
of interest each year would be divided 
equally among all the survivors of the origi- 
nal 1000 annuitants. Thus if there were no 
deaths the first year, each annuitant would 
receive £80. But, when 500 had died, each 
annuitant would receive £160 per year and 
when 900 had died each surviving annuitant 
would receive £800. When there were 7, 
5 or 3 survivors only left, the increase 
usually stopped and the whole lapsed with 
the death of the last annuitant. 

“I think the Tontine system clearly in- 
dicates that historically an annuity may 
vary in amount according to a system set 
forth in advance and dependent on such 
factors as mortality.” 

That tontine systems were regarded con- 
temporarily as “annuities” is shown by the 
use of that term in the statute creating the 
tontine of 5 Geo. III, c. 23 (1765). See 
Haines, Chapters of Insurance History: The 
Origin and Development of Insurance in Eng- 
land (1926), page 31; F. J. Maclean, Human 
Side of Insurance (1931), page 19. 


A further historical instance of an annuity 
varying in money terms is the carody in 
which payment to the annuitant was in kind: 


“There was in frequent practice (in Eng- 
land prior to the Reformation) a variant of 
the annuity idea wherein the annual pay- 
ment (to the annuitant) took place in kind 
and not in money. This contract was known 
as a ‘Carody’. Originally a ‘Carody’ signi- 
fied a right to free quarters, (but came to 
mean) the right of an individual granted 
by a religious house to certain periodical 
benefits or privileges.” Haines, work cited 
above, at page 34. 


The annuitant paid in a lump sum and 
received in return free quarters or perhaps 
a commodity like wheat or the privilege of 
using the monastery mill or ovens. “Fre- 
quently the Carody took the shape of a 
daily grant from the refectory of bread, 
meat, or fish.” See Haines, work cited 
above; see Maclean, work cited above. 


Of course, the amount of money into 


which a carody was translatable varied 
with the economic conditions of the times. 
The element of duration of payments for 
life in the carody as well as in the tontine 
annuities is another common element shared 
by the variable annuities. 


The expert opinion quoted above and 
much of the other material in this section 
was included in a memorandum filed by 
the Teachers Insurance and Annuity Asso- 
ciation with the Commissioner of Internal 
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Revenue. TIAA received a ruling that the 
payments under the proposed variable an- 
nuity to be sold by the College Retirement 
Equities Fund would be considered to be 
annuities within the meaning of the income 
tax law. 

This historical review has been set forth 
at some length in this paper to show that 
there is ample justification for the use of 
the phrase “variable annuities” which, in 
effect, has been accepted by public usage 
in the last three years. But any approach 
to the meaning of the word “annuity” by 
looking at definitions alone will lead to 
confusion. The subject is ably summarized 
in 44 Corpus Juris Secundum 485, as follows: 


“ 


“The law, however, is not fond of defini- 
tions, and these definitions are to be taken, 
perhaps, rather as statements by the learned 
men who make them, of the contract as 
they find it existing around them, than as 
strict definitions which contain every essen- 
tial element without which the contract 
cannot exist, and which exclude everything 
not necessary to its being.” 

And we might well agree with the follow- 
ing statement in 3 Corpus Juris Secundum 
1373: “The legal definition of the word 
‘annuity’ has been the cause of puzzlement 
of mind, and there is a wealth of embarass- 
ment in the decisions of the courts.” 

In the last analysis it is the contemporary 
application of the words and their con- 
temporary assistance that is most persua- 
sive. As Justice Oliver Wendell Holmes 
so aptly stated in the Supreme Court.case of 
Towne v. Eisner, 245 U. S. 418, at page 425: 

“A word is not a crystal, transparent and 
unchanged, it is the skin of a living thought 
and may vary greatly in color and content 
according to the circumstances and the 
time in which it is used.” 


Note: Any one who wishes to pursue this 
problem in more detail will find a very 
thorough discussion of the definition of the 
words “variable annuities” in “A Variable 
Annuity Is an Annuity” by J. Edward Day, 
published in the December, 1955 issue of 
Tue INsSuRANCE LAW JOURNAL. 


Variable Life Annuities— 
Part of Insurance Industry 


One of the basic decisions regarding variable 
life annuities is whether they should be regu- 
lated within the framework of the laws gov- 
erning investment trust companies, pension 
trusts or life insurance companies. 
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The pension trust field does not seem to 
be an appropriate one for a company selling 
individual annuities to the general public. 
There are, of course, variable annuity pen- 
sion trusts in existence. It is also true that 
some pension trusts have a very large “open 
end.” But pension trusts are confined to the 
employer-employee relationship and trustees 
may not sell to the public generally. 

While the laws governing investment 
trust companies seem to have some super- 
ficial application, they would require exten- 
sive amendment and extensive reorientation 
to meet the needs of companies selling 
variable life annuities. For example: 

(1) An investment trust company may 
not sell a life annuity—a contract in which 
a part of the reserve is released by the early 
death of one person to support payments to 
another person. The issuance of such a con- 
tract by an investment trust company would 
(a) violate the laws against perpetuities, (b) 
violate the laws prohibiting a transfer of 
property at death, from one person to an- 
other, without a will and (c) be contrary to 
the laws giving Insurance Departments ex- 
clusive jurisdiction over life annuities. 

(2) Investment trust companies have 
never sold any product similar to a group 
life annuity contract with a master policy 
and certificates which will constitute a sub- 
stantial proportion of the business of any 
company selling variable annuities. 

(3) An investment trust company cannot 
guarantee mortality and has had no experi- 
ence handling mortality risks. 

(4) An investment trust company cannot 
arrange to have proceeds paid to a bene- 
ficiary at the death of the primary payee, 
nor arrange for settlement options and pro- 
visions for distribution of proceeds to con- 
tingent beneficiaries. 

(5) An investment trust company cannot 
provide the life insurance which is a desir- 
able supplemental benefit—as included in the 
policies issued by VALIC. 

(6) An investment trust company cannot 
provide waiver of premium benefits, nor 
provisions guaranteeing contingence of pre- 
mium payments to a child if the parent be- 
comes disabled or dies—as provided by 


VALIC. 

(7) Investment trust companies do not 
normally provide for the accumulation of net 
premiums with the increment thereon over 
long periods of time. 

In order to incorporate all of these desir- 
able benefits into the investment trust law, 
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a major overhauling would be necessary. 
Such an overhauling would raise interesting 
questions of how far investment trust com- 
panies should go into the field of selling 
contracts based on life contingencies and 
would open up major questions regarding 
the extent to which the federal government 
should regulate the business of life insur- 
ance, 

Some life insurance companies and invest- 
ment trust companies who do not plan to 
sell variable life annuities have suggested 
that variable life annuities should be super- 
vised and regulated by the Securities and 
Exchange Commission (SEC) and by In- 
surance Departments as well. Such a mix- 
ture of functions and _ responsibilities is 
certainly of doubtful practicability and 
would undoubtedly result in much confusion. 

In both the trust business and the life 
insurance business there are many subsidi- 
ary fiduciary functions which are very use- 
ful in a social sense, but which are not 
strictly life insurance or trusts business if 
isolated and examined outside of their set- 
ting. Any attempt of the SEC to regulate a 
part of the business of life insurance piece- 
meal or any attempt of an Insurance Depart- 
ment to regulate a part of the business of 
an investment trust company, or of a trust 
company, would result in a diffusion of 
responsibilities which would be more harm- 
ful than helpful. Therefore, any company 
selling life annuities ought to be com- 
pletely regulated either as an investment 
company or as an insurance company. 

From the foregoing it is concluded that 
variable life annuities should be regulated 
and supervised exclusively as a part of the 
insurance industry. The sale of contracts 
protecting a person against the hazards of 
living too long has customarily and tradi- 
tionally been a part of the life insurance 
business. Insurance companies have always 
invested their assets in securities. Some 
companies have invested in common stocks. 
The laws of many states, as well as the Dis- 
trict of Columbia laws enacted by Congress, 
permit an insurance company to invest 100 
per cent of its assets in common stocks. 
Moreover, in many instances variable life 
annuity policies will be sold, upon the theory 
of balancing, to persons who also have 
fixed-dollar life annuities. It, therefore, 


seems natural to develop the regulation of 
variable life annuities within the framework 
of the laws governing insurance companies. 


There has been little discussion as to the 
problems presented by “coexistence,” that 
is, the possibility of life insurance companies 
selling life annuities on a fixed-dollar basis 
and investment trust companies selling life 
annuities on a variable-dollar basis. 


If life insurance companies and investment 
companies both were selling life contingen- 
cies, the following results would be almost 
inevitable: 

(1) The public would be confused. Im- 
agine the problem of John Doe assailed by 
two agents making conflicting claims. Both 
would be selling life annuities to assure him 
payments throughout his lifetime. Who 
would deal with incomplete comparisons? 
Would not the public be served far better 
if life annuities could be sold only by agents 
licensed by state Insurance Departments 
and by companies subject to their regulation 
and control? 


(2) The present distinction between the 
investment and insurance companies would 
tend to disappear, and there is no telling 
where the encroachment of federal regula- 
tory agencies would end. Up to this time 
the federal agencies have never regulated a 
company selling life contingencies. Tradi- 
tionally, when a company assures a man that 
he will receive an income for life, this is 
“life assurance.” It requires life reserves, 
mortality tables and the skill of the actuary. 
This is at least one clean-cut distinction be- 
tween the life insurance business and the 
investment business. If we should abolish 
it, there would be only a short step from 
the sale of life contingencies to the addition 
of the waiver of premium rider, the accumu- 
lation of funds to support the life reserves, 
provisions for grace periods and reinstate- 
ments, the designation of beneficiaries, and 
the use of settlement options. This would 
soon lead to the estate-planning approach in 
the sale of the life contingencies—perhaps 
to the assertion that the investment com- 
panies ought to handle every investment 
aspect connected with insurance, and. that 
life insurance companies ought to be con- 
fined to the sale of pure term insurance. 


[The End] 


Last year more than 15,000 Americans were killed in week- 
end traffic accidents, according to the Safety Service of 
The Travelers Insurance Companies of Hartford, Connecticut. 
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Some Economic and Investment Aspects 


of Variable Annuities 


By JACK T. KVERNLAND 


| The author is executive general mana- 5] 
ger of the South-Central Home Office, 
The Prudential Insurance Company of 
America, Jacksonville, Florida. 


HE SUBJECT of variable annuities 

involves many aspects, each of which 
can be developed into a lengthy paper. 
These might be enumerated as the history 
of the idea, economic factors, possible methods 
for making variable annuities available to 
the public, legal and regulatory problems, 
taxation aspects, investment aspects, rela- 
tionship to other life insurance company 
products, actuarial and underwriting aspects, 
and salability. In this article I would like 
to concentrate mainly on a number of the 
economic and investment aspects, although 
I will touch on some of the other phases. 


The background and case for the variable 
annuity idea are quite extensive. We are 
all familiar with the situation in which 
thousands of retired people find themselves 
today—living on fixed retirement incomes 
which are either insufficient or barely suf- 
ficient for their needs but which appeared 
to be quite adequate when they were set 
up during active working years. These 
people do not have the security that seemed 
sO sure years ago; their plight has shown 
them that security in retirement apparently 
requires more than a fixed-dollar annuity 
income. 


Obviously, the highest priority attack on 
this problem is to do all we can to avoid 
continuing increases in over-all price levels 
and resultant inflation. If we could be suc- 
cessful in holding down inflation, or at 
least in making it so gradual that the effect 
is relatively minor, fixed incomes for retired 
people would do the real job for which 
they were planned. However, the lesson of 
history tells us that it is highly appropriate 
to face the fact that these efforts may not 
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and to try to find 
to make adequate provision for 
income in terms of purchasing 
other words we should by no 
means give up and accept inflation as a 
necessary evil, but we should not be so 
naive as to conclude that, with the tremen- 
dous pressures on our economy on all fronts, 
we can be sure there more in- 
flation. 


be wholly successful, 
some way 
retirement 


power. In 


won't be 
The variable annuity has been developed 
as a means to tie retirement income in more 
closely with variations in purchasing power. 
It does not “embrace inflation.” The sale 
of variable annuity contracts is no more an 
indication that those life insurance com- 
panies which favor its introduction advo- 
cate inflation than the sale of fire insurance 
is an indication that the fire insurance com- 
panies advocate fires. All of the companies 
in the life insurance industry will continue 
to be in the fore in the unceasing battle 
against further reduction in the purchasing 
power of the dollar. The solid protection 
provided by fixed-dollar annuity contracts 
will continue to be stressed. The variable 
annuity will be an additional contract made 
available to help fill a real need in our 
society. 


History has shown us a long-run continuous 
upward movement in the price level. How- 
ever, in the process of arriving at the conclu- 
sion that it is desirable to develop something 
along the lines of a variable annuity, we 
might ask ourselves this question: Is there 
likelihood of a long-run upward movement 
of prices in the future? In answer to this, 
it is apparent that there are certain “built in” 
inflationary factors in our economy such as 
full-employment policies, wage-increase pres- 
sures and escalator agreements, parity prices, 
federal budget deficits, low interest rates, 
easy-money terms for home financing and 
easy-money policies generally. Although 
there are differences in opinion, most econo- 
mists feel that the long-range likelihood is 
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that we will have increases in our price level 
and further inflation. 


On November 3, 1955, Professor Sumner 
Slichter of Harvard University, in response 
to the question directed to him by the 
economists of my company, said as follows: 


“No can say with what 
will be the course of the price level over 
the long term. Certainly, it would be reck- 
less in the extreme to assume that the price 
level would remain stable. It never has 
been stable for an extended period of years. 
There have been times when it has declined 
for considerable periods and other times 
when it has risen over considerable periods. 
The prospect that the price level will de- 
cline over a considerable period seems to me 
to be much less probable today than it was 
a generation or more ago. The reason is 
that there have grown up in the last genera- 
tion a great many arrangements which tend 
to check a decline in prices. The whole appa- 
ratus for fighting depressions which has 
been built up in the last 30 or 40 years 
and which is being steadily added to, tends 
to prevent any long run decline in the price 
level. Particularly important has been the 
great growth of organized labor which now 
includes about two-thirds of the employees 
in manufacturing and an even higher pro- 
portion of the employees in construction, 
transportation, mining, and public utilities. 
The resistance of trade unions to wage re- 
ductions even in periods of bad business 
limits thé ability of business concerns to cut 
prices. 


one assurance 


“Tt is expected that within the next five 
years or less the continued movement of 
people out of agriculture and the growth 
in the population of the country will halt 
the slow decline in the prices of farm prod- 
ucts. When this decline is halted, there will 
be nothing to offset the rise in the prices of 
non-farm products which seems typically to 
accompany booms. 


forced to the conclusion that 
there is at least a strong probability that the 
long run movement of the price level will 
be upward. Although this is not certain, it 
is much more probable than either a long 
run decline in prices or long run stability 
of prices.” 


“One is 


Considerable study has been done on the 
problem of how best to provide for retire- 
ment income to meet the variations in pur- 
chasing power caused by variations in the 
price level. Space does not permit my 
going into the details in this article. How- 
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ever, the general conclusions can be sum- 
marized as follows: 


(1) Decreases in the purchasing power of 
the dollar can seriously reduce the value 
of a fixed-income annuity. 


(2) It is unwise to commit all of one’s 
retirement savings to equity investments 
since variations in prices of common stocks 
have been much too pronounced to justify 
full reliance on them for the reasonably 
level real income needed during retirement. 


(3) Contributions to a retirement plan 
invested partly in debt obligations and 
partly in a common stock fund providing 
variable life annuities offer promise of sup- 
plying retirement income that is reasonably 
free from rapid fluctuations in ammount and 
from serious depreciation because of price 
level changes. 


(4) Most of the difficulties in individual 
investing in equities arise from lack of 
diversification, both in shares and in time 
period. So long as the period of regular 
payments into a fund invested in common 
stocks is reasonably extended, so long as 
each person owns a portion of a large well- 
diversified fund and so long as there are no 
substantial shifts either into or out of equi- 
ties at a particular moment, the experience 
is normally considerably better than that 


of a fund invested wholly or principally in 
debt obligations. 


(5) When continuing periodic payments 
are to be made into the equities fund over 
a reasonably long period of years, the level 
of common stock prices at the time the 
payments are started is relatively unimpor- 
tant. Likewise, the retirement date is rela- 
tively unimportant if the individual uses a 
variable annuity in combination with sources 
of fixed-dollar retirement income. 


These principles have been adopted in 
the retirement planning of many college and 
university faculty members who are covered 
for retirement purposes by the Teachers 
Insurance and Annuity Association (TIAA) 
and its companion organization, investing 
in equities, known as the College Retirement 
Equities Fund (CREF). In addition, a 
number of employers have recently set up 
uninsured retirement plans for their em- 
ployees embodying these principles. Also, a 
start has been made in offering equity 
annuities to the public by the organization 
and licensing of the Variable Annuity Life 
Insurance Company of America, Inc., 
Washington, D. C. At the present time 
this company is licensed to conduct busi- 
ness only in the District of Columbia. 


IL J— June, 1956 





It is interesting to note the adoption of 
a plan along this line to cover the em- 
ployees of the Carnegie Institution, an 
organization whose articles of incorpora- 
tion declare that “the object of the corpo- 
ration shall be to encourage in the broadest 
and most liberal manner, investigation, re- 
search and discovery, and the application 
of knowledge to the improvement of man- 
kind.” Dr. Vannevar Bush, president of the 
Carnegie Institution, in a recent annual re- 
port described the new retirement plan. In 
his description of the plan are these words: 


“The fact is that there is no such thing 
as absolute security. There is no invest- 
ment without risk. No system, no formula, 
can guarantee that individual savings will 
provide at some future date an assured 
standard of living. The best that can be 
done is to balance risks in accordance with 
the judgment of wise and seasoned men, 
using history as a guide and modifying the 
lessons of history by sober estimates of 
current trends and future prospects. 


“If one could depend upon history re- 
peating itself, the problems would be rela- 
tively simple. For the financial history of 
the past 80 years contains clear lessons. A 
retirement plan based entirely on equities, 
supported by contributions of reasonable 
amounts in relation to salaries, would have 
provided a real post-retirement income ade- 
quate for a dignified standard of living if 
carried on over 30-year periods of those 
80 years. A plan based entirely on dollars 
would not have done so. A retirement plan 
based half on equities and half on bonds 
would have come closer to providing an 
invariant real income after retirement than 
one based on bonds alone. History is the 
best guide we have, but we cannot be sure 
it will repeat itself, even in its major fea- 
tures. To accept it absolutely would be 
naive, but to disregard it would be short- 
sighted indeed.” 


It is unreasonable to conclude that the 
best answer is to leave the problem to the 
individual to be taken care of by his own 
judicious investment in equities to supple- 
ment his fixed-dollar income, or to the 
nation’s corporations to be taken care of by 
voluntary pay-as-you-go readjustments of 
pension income to their own superannuated 
plans. These measures are applicable to a 
limited degree, but one cannot deny that it 
is in the interest of our society to make 
available to the general public the oppor- 
tunity to purchase a contract which will be 
of assistance to the individual in arranging 
payments at retirement more closely related 
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to the purchasing power of the dollar than 
that available at present, and which will 
also embody the mortality and expense 
guarantees with the pay-out 
under the traditional fixed annuity. It is 
part of the responsibility of the life insur- 
ance industry, is consistent with its 
traditional function to make this form of 
protection available to the public. 


associated 


and is 


“‘Balance’’ Problem 


One of the important considerations in 
providing variable annuities to the public 
is the so-called “balance” feature. A basic 
economic study made by TIAA in advance 
of the launching of CREF showed that on 
a historical basis, retirement plans would 
have had the best chance of correlation with 
cost-of-living changes if about half of the 
amounts set aside for the retirement plan 
had been put into fixed-dollar securities and 
the other half into common stocks. The 
approach adopted by TIAA to take care of 
this balance aspect was to require each 
individual to put at least as much money 
into a fixed-dollar annuity as into a variable 
annuity. 

There have been some who have said that 
life insurance companies, if they are to sell 
variable annuities, should do exactly the 
same thing. These people say there should 
be a rigid balance between fixed-dollar and 
variable annuities, presumably by means of 
a combination contract form or by restrict- 
ing the variable annuity contract to provide 
that it could be kept in force only if a 
counterpart fixed-dollar annuity were being 
maintained. 


On the other hand, some have said that 
the whole idea of attempting to require 
balance is wrong. One person referred to 
a proposed balance requirement as “the 
brother’s keeper clause.” Still other people, 
who oppose having any requirement for 
balance, say that variable annuities are a 
perfectly valid product in and of themselves, 
and that it should be left to each individual 
to determine whether he wants any fixed- 
dollar element to balance the variable re- 
tirement plan, or to determine how much 
fixed-dollar element he wants. They say 
that it isn’t up to the life insurance com- 
pany to hold the man’s hand and try to 
tell him on a mandatory basis how he should 
plan his retirement. 

Variable annuities will have a logical and 
justifiable place in a large number of re- 
tirement plans, individual and group. How- 
ever, they’re not being suggested to take the 
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place of fixed-amount plans, but to supple- 
ment them. They should not be sold in 
situations where the individual is likely to 
be solely dependent upon the variable bene- 
fits in his retirement years. Life insurance 
companies are, and will continue to be, 
primarily in the fixed-dollar contract busi- 
ness, and the value of fixed-dollar contracts 
can, through the emphasis on balance, be 
vigorously defended. 

This is one of the reasons why variable 
annuities can best be sold by the trained 
agency forces of established life insurance 
companies, These underwriters are in the best 
position to sell the product as a logical 
segment of their responsibility for analyzing 
and understanding financial requirements of 
American families for a long-term period. 
It is preferable for variable annuities to 
be sold by companies and agents that have 
something else to sell, that something else 
being the traditional fixed-amount plans. 
With this variety of plans in his kit, the 
agent is unlikely to have a personal financial 
stake in slanting all sales arguments in 
favor of the variable-type plan exclusively. 


The question of just how balance is to 
be achieved at the time of issue is a big 
subject in itself. Some are still saying that 
we ought to follow the rigid TIAA-CREF 
pattern of requiring a combination 50-50 
plan. The main reason why this was appro- 
priate in the case of TIAA-CREF is that 
the individuals covered formed a rather 
homogeneous group of college and univer- 
sity faculty members whose main retirement 
funding is done through this organization. 
However, the situation with respect to the 
life insurance industry serving the public 
is different. I wonder if those advocating 
the rigid pattern have thought about what 
effect this might have in a period when 
some companies are selling variable plans 
and others aren’t yet in the business. In 
that situation there is no reason why a 
fixed-amount annuity or an income endow- 
ment or some other contract issued by 
another life company shouldn’t be just as 
acceptable for the purpose of balancing a 
variable plan as a fixed-amount contract 
that might be required under a rigid balance 
rule. Any such rigid balance rule might 
well encourage people to drop existing fixed- 
dollar plans in order to take a combination 
fixed and variable plan from some other 
company. There is no reason why the 
fixed-dollar element in a retirement pro- 
gram must necessarily be under a retirement 
annuity contract at all. The fixed-dollar 
counterpart for the variable plan might just 
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as well be provided (1) through the cash 
values in a life insurance policy, (2) by an 
income endowment policy or (3) by an 
applicant’s participation in a fixed-amount 
employer pension plan. When we contem- 
plate the possible use of such pension plans 
as a means for providing the fixed-dollar 
counterpart, we see very vividly the tre- 
mendous practical difficulties involved in 
trying to enforce a rigid tie-in, or in trying 
to police its continuance: 


In studying alternatives for arrangements 
whereby balance could be achieved at time 
of issue, consideration has also been given 
to endorsing the variable annuity contract 
to provide that a payment could be made 
under it only if there is a certification that 
payments are being maintained under speci- 
fied fixed-amount contracts or policies. To 
make this sort of restricting plan complete 
it would be necessary to provide that the 
variable cOntract would be terminated upon 
the surrender of the counterpart fixed- 
amount contracts, and to provide that the 
variable contract would be settled at the 
same time and in the same manner as the 
counterpart contracts. 

There is very little to be said in favor of 
this arrangement. Needless to say it would 
be awkward, if not completely impossible, 
to police this restricting plan, especially if 
the counterpart policies were in another 
company. This would be particularly true 
of the surrender and settlement aspects. 
Also, it is hard to see how such a plan 
would work if the counterpart fixed-amount 
benefits were coming from an employee re- 
tirement plan or from savings in the form 
of government bonds or other types of 
investment. 


The precedents in the juvenile policy field 
have shown the practical difficulties in at- 
tempting to police this kind of situation, 
particularly where the statute; as in New 
York, spells out a rigid rule. 


When one gets through considering the 
various alternatives and the problems they 
involve, the best answer to the question of 
balance seems to be (1) to take it into 
account only in connection with issue with- 
out attempting to police maintenance of 
balance after issue and (2) to control it 
through underwriting rather than through 
some rigid attempt at a combination or 
restricted contract form. There are many 
who doubt that it is practicable to spell out 
balance rules in detail in variable annuity 
legislation. Probably the legislation should 
recognize the importance of applying bal- 
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ance principles, with the state Insurance 
Department given authority to fill in the 
details by regulation. 


Possibly some not familiar with the way 
the life insurance business is conducted 
might think that taking care of balance 
through underwriting controls at time of 
issue is vague and loose. However, those 
who are familiar with present operations 
know the details which are already obtained 
for underwriting purposes. The matter of 
determining whether and to what extent 
an applicant for a variable annuity has 
made provision for fixed-amount retirement 
income involves merely another item for 
investigation or an item about which in- 
formation will be obtained in the appli- 
cation. 


It is typical of insurance underwriting 
in general that eligibility for coverage is 
established before issue and is not subject 
to reconsideration on the basis of changed 
facts after issue. This is believed to be the 
only approach which is sufficiently flexible 
to meet numerous and widely differing 
circumstances. It prevents the insurance 
company from indirectly encouraging an 
applicant to drop existing fixed-amount 
coverage in order to fit into some rigid 
combination contract setup. 


“Subsidiary Company’”’ Problem 


Some people have said that variable an- 
nuities should not be issued by existing 
life insurance companies but by a new type 
of insurance company which could be a 
wholly owned, wholly controlled subsidiary 
of a life company. This proposal is some- 
what difficult to understand since if variable 
annuities are admitted to be a forthright 
product suitable for issue indirectly by life 
companies through subsidiaries, why, then, 
be indirect when the direct route promises 
to be so much more simple and efficient? 


Even under the subsidiary approach the 
contracts would almost certainly be sold by 
agents of the parent company. From the 
standpoint of the public, which isn’t much 
interested in legal formality, isn’t the parent 
life insurance company going to be thought 
of as being in the variable annuity business 
anyway? 


Variable annuities should be issued by 
life insurance companies—as just another 
product. It, of course, is necessary to segre- 
gate the variable annuity assets for the 
purpose of identifying them for use as a 
yardstick for setting unit values. In other 
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respects variable annuities should be just 
another part of a company’s multiple line 
business, like group, ordinary, weekly premium, 
fixed-amount annuities and sickness and 
accident. 


There has been a tendency to minimize 
the difficulties that would be involved in 
using a separate wholly owned, wholly 
controlled subsidiary company rather than 
following the direct and logical route of 
issuance of variable annuities by the life 
insurance company itself. 


It is 
variable 


desirable that companies issuing 
annuities should guarantee the 
mortality and insurance expense assumptions 
in the variable contracts. Attempts to do 
this where a subsidiary is involved would 
require unnecessarily complicated reinsur- 
ance arrangements. Similarly, the desir- 
able appropriate balance between provision 
for variable annuity income and provision 
for reasonably assured income from fixed- 
dollar sources would be difficult to achieve 
under the separate company approach. 


It is hard to expect an issuing company 
to require balance with fixed-dollar plans 
if it has no such plans to sell. Variable 
annuities should be sold by life under- 
writers as part of a variety of personal 
security plans. 


Mr. Louis W. Dawson, president of 
Mutual Life Insurance Company of New 
York, has expressed this point very clearly: 
“And I think that, if the variable annuity 
is sold by life insurance men, in combination 
with our other products and services, we 
are less likely to have any overselling of 
the equity idea than would be the case if 
it is sold by others as their exclusive prod- 
uct. Then it wouldn’t be offered as a 
competitor to life insurance, but as another 
supplement to our flexible services.” 


It is probable that one use of variable 
annuities will be to provide an additional 
optional mode of settlement for life insur- 
ance death proceeds. It is natural and logi- 
cal that such an option should be offered by 
and within a life insurance company. In 
addition, such life insurance features as a 
disability premium waiver or a term insur- 
ance element in a death benefit—which 
might well be appropriate in a variable 
annuity contract—can only be offered by a 
company authorized to write life insurance. 


As another big reason why the wholly 
owned subsidiary approach is not suitable, 
bear in mind that a major use of variable 
annuities on a group basis will involve 
deposit administration-type plans where the 
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policyholder may wish to use the variable 
basis only during the accumulation period 
with a shift to fixed-dollar benefits at time 
of retirement. This arrangement would be 
greatly facilitated if both variable and fixed- 
amount plans were available from a single 
source, without requiring transfers of funds 
back and forth between companies. 


Some have suggested that the wholly 
owned subsidiary should not be a life insur- 
company at all but a new type of 
special purpose insurance company. This 
would mean that for a national operation 
it would be necessary to obtain new en- 
abling legislation in each of the 48 states, 
to then obtain licenses to do business for 
the new corporation in each of the 48 states 
and to obtain new and additional agents’ 
licenses for thousands of life underwriters 
to represent the subsidiary company in 
addition to the parent life insurance com- 
pany. If a subsidiary were used it would 
be quite logical to give it a name closely 
similar to that of the parent life insurance 
company, but under state laws this might 
often be difficult or impossible. 


ance 


Restrictions of the business to a subsidiary 
would cause complications in attempted 
joint use of the parent life insurance com- 
pany’s agency force, particularly where col- 
lective bargaining with more than one 
employer would be involved. It would give 
rise to difficulties as to agency supervision, 
compensation, fringe benefits, retirement 
plans, joint use of executive and investment 
personnel and other areas of joint operation. 
There would be additional problems of 
subsidiary organization, financing, control 
and expense allocations in relation to the 
parent. 


Since the proposed segregation of the 
variable contract account is for the special 
purpose of providing a yardstick for deter- 
mining the unit values under contracts on 
a variable basis, it creates no general prece- 
dent for compartmentalization or fragmen- 
tation of other branches of the business of 
life insurance companies. 


The frequent, almost casual, suggestion 
that life insurance companies, particularly 
mutual life insurance companies, should 
own subsidiaries raises many basic prob- 
lems entirely outside of the variable annuity 
field. Within the past few months the 
Attorney General of New York has issued 
a far-reaching opinion which would ban a 
life insurance company licensed to do busi- 
ness in New York—including an out-of- 
state company—from owning most of the 
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stock of another company even though that 
other company is an insurance company. This 
Opinion even raises questions as to the right 
to own a bare controlling interest in the 
stock of another insurance company. Con- 
sequently, over and above all the other 
drawbacks of the separate company ap- 
proach, it is clear that those who favor this 
method of providing variable annuities to 
the public must reckon with the legal im- 
plications raised by the recent New York 
opinion. 


Supply of Stocks 


Statements have been made that the 
supply of common stocks will not be suffi- 
cient to meet the demand if variable annuity 
business is added to what is already termed 
a heavy demand for stocks by institutional 
investors. 


Only a generation ago nobody worried 
about an excess supply of investible equity 
capital. The only real problem was whether 
enough venture capital would be forthcom- 
ing to finance the building of railroads, the 
erection of plants and the purchase of new 
machinery. The depression of the 1930's, 
however, brought a seemingly fundamental 
change. It was then contended by a widely 
accepted school of economic thought that 
the depression resulted from an excess of 
savings—more particularly, an excess of 
savings in relation to the demand for equity 
funds. No doubt this was an important 
factor accounting for the stagnation of the 
1930’s. The economics of the depression, 
however, failed to fit the prosperity of the 
postwar period. Following World War II, 
American corporations invested tremendous 
amounts of money to finance programs of 
expansion and technological improvement. 
These, in turn, made possible an impressive 
rise in our standard of living. The funda- 
mental fact which the postwar economy has 
once again demonstrated is that equity capi- 
tal is the indispensable ingredient of the 
dynamic progress of our nation. The pros- 
perity of today is attributable in large 
measure to the willingness of some of our 
citizens to save a part of their income and 
to make their savings available for invest- 
ment—in factories and farms, and in cities 
and suburbs. In the future, too, we must 
rely upon venture capital for the expansion 
of our national income and wealth. 


Those who are concerned that the supply 
of common stocks will not meet the demand 
have borrowed from the economics of the 
depression. They doubt that corporate 
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growth in the future will be sufficiently 
rapid to absorb the billions of dollars seek- 
ing investment in equities. They fear that 
with the present pattern of corporation 
finance the demand for stocks will outrun 
the supply. 


this contention a little 
more closely. Is it true that if, during the 
next ten years, corporations continue to 
rely upon equity financing to the same ex- 
tent that they have during the past ten 
years, the supply of stocks will be inadequate? 
Second, is it reasonable to make the assump- 
tion that the pattern of corporation finance will 
remain unchanged? 


Let’s examine 


For the sake of argument, we shall first 
assume that corporations will continue to 
raise the same percentage of their capital 
needs by floating stock as they did during 
the period since 1946. Figures compiled 
by the Department of Commerce show that 
during the postwar years American corpo- 
rations raised 48 per cent of their external 
capital by issuing bonds, 15 per cent by 
borrowing from banks, 12 per cent by mort- 
gaging property and 25 per cent by selling 
stock. In other words, the debt-aquity ratio 
was three to one. If we assume a continua- 
tion of the 25 per cent rate of stock financing, 
it is possible to arrive at a conservative, or 
minimum, projection of the equity needs of 
American corporations during the next 
ten years. 


The research department of the Joint 
Committee on the Economic Report, an 
arm of the Congress charged with analyzing 
economic conditions and trends, estimated 
that total plant and equipment expenditures, 
based on the assumption of an unchanging 
price level, will average $50 billion during 
each of the next ten years. That this is a 
most conservative estimate is evident from 
the fact that it is based upon a 2% per cent 
per annum rate of increase in industrial 
productivity compared to an actual annual 
productivity increase figure of 3% per cent 
since 1946. To support annual expenditures 
of $50 billion, United States corporations 
will require outside capital of about $15 
billion a year. If only 25 per, cent is raised 
by means of equities, net new stock issues 
will average $3.8 billion a year.* 


Does an average of $3.8 billion over the 
next ten years represent a substantial de- 
mand for equity capital? Compared to the 
period from 1946 to 1955 it amounts to a 
doubling of demand. If we contrast this 


* For further details refer to Revised NYSE 
Estimate of Equity Capital Needs 1956-1965, a 
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doubling with a projected increase in per- 
sonal income of only 50 per cent, it is 
apparent that relatively more savings must 
flow into equities to finance the additional 
factories and machines needed to raise out- 
put and living standards. This is the reason 
that the problem facing American corpora- 
tions in the future will once again be one 
of raising an adequate amount of equity 
capital. 


have assumed that the debt- 
equity ratio of the future will remain un- 
changed and that only 25 per cent of the 
outside financing needs of American corpo- 
rations will come from stock issues. How- 
ever, when we consider only the average 
equity ratio of the postwar period we must 
not overlook a vital trend concealed by this 
average. The plain fact is that the ratio of 
equity financing has recently been going up. 


So far, we 


The Securities and Exchange Commission 
series on corporate securities offered for 
series which appears monthly, 
shows a very striking rise in equity financ- 
ing during recent years. In 1948 stock 
issues represented 15.6 per cent of all cor- 
porate securities offered; by 1952 the ratio 
had risen to 20.3 per cent; and in 1955, on 
the basis of 11 months’ experience, it was 
up to 28.7 per cent. 


cash, a 


The rise in the ratio of equity financing 
is the result of a number of important 
postwar developments. For example, those 
who regard past ratios of equity financing 
as “normal” disregard the law of supply 
and demand operating in a free market. 
When the demand for equities rises, as it 
has during the past several years, higher 
stock prices and falling yields increase the 
feasibility of raising new capital by means 
of equities. A rising demand for stocks 
induces its own increases in supply. For 
example, during 1955 new stock issues 
amounted to $2.9 billion—a climb of 43 
per cent above the 1954 figure. Bond issues, 
on the other hand, rose by only 5 per cent. 
Incidentally, even the debt figures contain 
some equity element in the form of bonds 
convertible into stocks, and convertible is- 
sues, it appears, were a favored financial 
device last year. 

In view of such factors as these, it ap- 
pears that an excess supply of investible 
funds is ngt in the offing. On the contrary,’ 
if more than 25 per cent of corporate finan- 
cial needs is to be met by stock issues, we 
must have a much larger supply of equity 
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funds than we have had in the postwar 
period. Mr. Keith Funston, president of 
the New York Stock Exchange, framed the 
issue squarely when he said: “We can no 
longer take the chance of more than doubling 
corporate debt every 10 years. To do so 
would mean that corporate debt in 1965 
would equal 79 percent of national income.” 
It might be added that a considerably higher 
ratio of equity financing is not only a de- 
sirable objective but a reasonable expecta- 
tion in the light of experience during the 
1920’s. At that time, United States corpo- 
rations raised 38 per cent of their capital 
needs by equity financing. There is no 
doubt that much new demand will have to 
be forthcoming if American corporations 
are to raise the funds needed for economic 
growth. 


An additional observation on the institu- 
tional demand for stocks is worthy of 
notation. It has become commonplace even 
for some experts to point to the large 
institutional demand for stocks during the 
past few years and to project this demand 
into the future. This is a dangerous prac- 
tice, for pension trusts and other fiduciaries 
have been building up their portfolios dur- 
ing the past five or six years in order to 
approach the level of stock holdings au- 
thorized by New York State law in 1950. 
As one astute commentator recently ob- 
served: “To start working toward a 25 per 
cent or 35 per cent commitment from a 
lower figure, or from no equities at all, 
obviously requires temporarily investing in 
stocks substantially more than the selected 
percentage of new money.” Any projection 
of-institutional demand for stocks, therefore, 
must allow for this catching-up process. 


Two further references on the demand for 
capital are in order. Several months ago Mr. 
Funston, in speaking before the American 
Life Convention in Chicago, estimated the 
country’s needs for new equity money in 
the next ten years at $80 billion. Peter 
Drucker, professor at New York University, 
in a series of articles (appearing in Harper's 
Magazine last year) entitled “America’s 
Next 20 Years,” pointed out that America’s 
population will increase 20 per cent in ten 
years, that those available for work will 
increase 6 per cent, that total hours worked 
may not increase at all and that, therefore, 
the increased productivity required must be 
met by increased capital investment. Capi- 
tal investment estimated at $40 billion per 
year in 1955 must increase to $65 billion 
per year in 1965 and $100 billion in 1975. 
Mr. Drucker points out that a substantial 
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portion of this capital should come from 
equity issues, and that increased equity in- 
vestment on an institutional basis is a 
necessity if the country’s capital require- 
ments are to be met so that our standard 
of living can continue to increase. 


When the need for equity funds is evalu- 
ated, it becomes clear that in the interest 
of the nation’s welfare and prosperity any 
additional equity funds which variable an- 
nuities may provide should be welcomed. 


Corporate Control 


About a year ago the Securities and Ex- 
change Commission compiled some new and re- 
vealing statistics on the role of life insurance 
companies in the equities market. In a 
report to the Fulbright committee, the Se- 
curities and Exchange Commission showed 
that of a total of $252 billion in common 
stocks outstanding, life insurance companies 
held $1.1 billion. In other words, the share of 
the life insurance companies in over-all stock 
ownership amounted to only four tenths of 
1 per cent. The statistical evidence indi- 
cates that life insurance companies so far 
have played only a minor role in the market 
for venture capital. But what about the 
future? Is there a danger that stock pur- 
chases resulting from the sale of variable 
annuities will give life insurance companies 
a large degree of corporate control? 


The problem of preventing institutional 
investors from gaining control over corpo- 


rations is not a new one. It applies as 
much, and perhaps even more, to invest- 
ment companies, trust funds, college endow- 
ments and foundations as to life insurance 
companies. The sale of variable annuities 
by life insurance companies, therefore, does 
not present basically a new problem. 


On the basis of March 13, 1956 closing 
prices, there are ten publicly owned corpo- 
rations which each have aggregate com- 
mon stock market valuations of $2™% billion 
or more. For example, General Motors has 
common stock with an aggregate market 
valuation of $12.8 billion. The total market 
valuation for the common stocks of just 
these ten companies on the date mentioned 
was $65 billion, which is more than the total 
assets of all life insurance companies as 
recently as 1950. What this means is that 
over $600 million could be invested by an 
institution in General Motors common stock 
without the institution owning as much as 
5 per cent of the total common stock cf 
that company. Similarly, a total of over $3 
billion could be invested, as of today, in 
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just these ten stocks without having as 
much as 5 per cent of the outstanding 
common stocks of any one of the companies. 
When it is realized that the total market 
value of common stocks already available 
is approximately $300 billion, and that there 
are compelling reasons, already summarized, 
for believing that there will be substantial 
new common stock issues to the public in 
the years of the next decade, we can see 
that there is a tremendous potential area for 
life insurance company investment in com- 
mon stocks without raising any problem 
of control. This is particularly true in 
view of the fact that, as of the end of 1955, 
the estimated common stock holdings of all 
life insurance companies together, valued 
at market prices, were only $1.8 billion. 


Even using as strict a criterion of eligi- 
bility as New York tests for common stocks 
qualified as legal investments for savings 
banks and life insurance companies, we find 
that the stocks meeting those tests, listed 
on the New York Stock Exchange alone, 
at the end of last year had a market value 
of $136 billion, and that the entire life insur- 
ance industry held oniy the equivalent of 
1.3 per cent of the outstanding shares of 
the companies whose stocks were so eligible. 


Moreover, available precedents indicate 
that insurance companies will diversify their 


investments among many eligible companies 
and will noi actually concentrate their pur- 
chases among the so-called “blue chips,” 
thus further negativing fears that ownership 
in any one company might well exceed 
what is desirable. Financial institutions do 
not, in fact, tend tc concentrate their pur- 
chases on the shares of a limited number 
of the leading companies. Institutional in- 
vestors, and thei includes not only life 
insurance companies but also mutual fur ds, 
savings banks, endowments and trust funds 
of all sorts, cannot afford to put all their 
eggs in one basket. They must and do 
diversify. When one looks at the stock 
portfolios of only a half a dozen insurance 
companies it is surprising to see the wide 
range of firms in which they place their 
equity funds. 


Most interesting of all is the fact that, 
contrary to popular opinion, the “bluer” 
the “blue chip” the less “control” institu- 
tional investors seem to have. If we define 
“blue chips” as leading companies with 
excellent financial ratings and unusual rec- 
ords of earnings, it is a fact that financial 
institutions tend to hold a lesser percentage 
of the outstanding shares of these com- 
panies than of smaller, lower-rated concerns. 
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For instance, among the largest number 
of shares which The Prudential Insurance 
Company holds is a block of 88,200 shares 
of General Motors. Looking at this statistic 
alone, one might be tempted to say that 
this total represents a very large concentra- 
tion of holdings. But while 88,200 shares 
may seem to be a large number on the 
surface, it is only three hundredths of 1 
per cent of the total number of outstanding 
shares of General Motors. The reason this 
percentage is so small is that “blue chip” 
companies tend to have a very large capi- 
talization and therefore a very large number 
of shares outstanding. Massachusetts In- 
vestors Trust, for example, one of the larger 
mutual funds with common stock holdings 
of nearly $1 billion, has in its portfolio 
816,000 General Motors, which 
account for only one third of 1 per cent of 
GM’s total outstanding stock. On the other 
hand, the 55,000 shares which Massachusetts 
Investors Trust holds in the St. Joseph Lead 
Company represents 2.03 per cent of that 
company’s outstanding stock. Anyone with 
fears about the concentration of life instr- 
ance company investments would do well 
to examine the existing portfolios of life 
insurance companies and of other institu- 
tional investors. 


shares of 


It is also interesting to note the results 
of a recent survey of the investment prac- 
tices of 200 mutual funds. It showed the 
very wide diversification characteristic of 
financial institutions. Only 94 out of 200 
funds held any stock in Standard Oil of 
New Jersey; only 86 held GM; and only 
75 had Du Pont among their investments. 
What’s more, the composite holdings of all 
these investment funds represented 1.37 per 
cent of the outstanding stock of Standard 
Oil, 1.13 per cent of GM and 1.05 per cent 
of Du Pont. 


As a further comment on the specter of 
economic control, there is the type of pub- 
lic-responsibility consciousness on the part 
of those in life insurance companies and 
other institutional investors which plays an 
important role in our modern society. 
Peter Drucker, in the aforementioned series, 
comments on this as follows: 


“Today, on the other hand, the manage- 
ments of fiduciary investors are so conscious 
of the power they could wield that they 
swing to the opposite extreme. In the char- 
ter of most new pension funds there is a 
provision forbidding purchase of the com- 
pany’s own stock. Many of the funds even 
forbid investment in the stock of competing 
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companies. The charters also provide that 
only a fraction of the assets of the fund 
may ever be invested in any one company. 
They provide further that no more than a 
small fraction (5 to 10 per cent) of the 
capital of any one company may ever be 
purchased by the fund. And finally, by 
tacit consent, it is understood that the 
holdings of the funds will not be voted.” 


Finally, one must bear in mind that the 
insurance business is closely regulated by 
the Insurance Departments of each of our 
states. This regulation has proved itself 
over many years. There is no reason to 
believe that it will not continue to furnish 
proper supervision, in the public interest, 
with respect to corporate control through 
common stock ownership, or with respect to 
any other new problems raised by the vari- 
able annuity business. 


Conclusion 


Variable annuities have not been devel- 
oped by people in the life insurance industry 
who have a special bias in favor of common 
stocks or a special infatuation for gadgets. 


The marketing of all forms of life and acci- 
dent and health insurance is the principal 
function of the industry and will continue 
to remain as such. However, we do know 
that the retirement programs of many indi- 
viduals have been adversely affected be- 
cause the purchasing power of the dollar 
has gone down. 


We know that we are going to fight 
inflation with everything that’s in us. How- 
ever, should we turn our backs and leave 
the problem, or pretend that it doesn’t 
exist? Many feel that the answer is no. 
Many companies have asked themselves if 
there is any way they could issue a retire- 
ment plan tied in, some way or other, with 
the price index. However, a direct tie-in 
just can’t be accomplished even if an appro- 
priate index could be determined. Variable 
annuities combine the traditional annuity 
principle with investment results from ac- 
cumulations in equities, and offer more 
promise than anything else yet developed. 
It is for these reasons that legislation has 
been proposed to implement the entry of 
life insurance companies into this field. 


[The End] 
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s SOME it may seem strange that a 
person in the securities business should 
be taking part in the variable annuity sym- 
posium of the Fourth Annual Miami Insur- 
ance Law Conference. Certainly in the 
public’s mind there is a great difference 
between buying insurance and investing in 
securities. And the reason for my own 
interest, and that of the securities business 
in general, in variable annuities is because 
there actually is a vast difference between 
the concept of insurance and that of vari- 
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able annuities. In fact, it seems to me that 
so-called variable annuities are far more 
closely related to investment securities than 
to insurance, Since this is a law confer- 
ence, I shall concern myself primarily with 
the legal aspects of the variable annuity 
question and not go into details of the eco- 
nomic factors involved. 


It is the belief of the investment banking 
industry, as evidenced by the positions adopted 
by the Boards of Governors of both the Na- 
tional Association of Securities Dealers and 
the Investment Bankers Association, that: 


(1) The sale of a variable annuity is in es- 
sence the sale of an interest or participation in 
a portfolio of common stocks and not the 
sale of any annuity or insurance in the 
legal or accepted meaning of those terms; 
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(2) The sale of such common stock interest 
or participation should be subject to the 
laws and regulations, both federal and state, 
governing the sale of common stock interests 
or participations; and 

(3) The purchaser of a variable annuity 
should be subject to the same federal and 
state tax laws as purchasers of common 
stock interests or participations in other forms. 

Let me hasten to add at this point that 
our industry is not opposed to the insur- 
ance industry selling variable annuities, as 
some have represented, on the ground that 
our industry is attempting to stifle compe- 
tition. If certain of those in the insurance 
industry wish to go into the securities busi- 
ness, that is for them to decide. But if such 
companies wish to go into that business 
and circumvent all the federal and state 
laws that have been carefully enacted over 
the years to protect the public in purchas- 
ing securities, then that does become a 
matter of concern to us. I would also like 
to point out at this time that I am not here 
speaking for the National Association of 
Securities Dealers or for the Investment 
Bankers Association, but I do cite the 
positions these associations have taken so 
as to indicate that this problem is one of 
nation-wide interest, and that I am by no 
means a lone voice crying in the wilderness. 


Analysis of Variable Annuity 


The stated purpose of the so-called vari- 
able annuity is to protect the “annuitant” 
against inflation and the declining purchas- 
ing power of the dollar by investing his 
payments in a diversified holding of com- 
mon stocks. To accomplish this the oper- 
ation would be broken down into two 
phases: first, when the investor is accumu- 
lating his undivided interest in the common 
stocks; and, second, when he begins to 
receive the value of such interest. The 
manner in which such a variable annuity 
would operate during the accumulation 
period was described by one of the pro- 
ponents as follows: 

“The variable annuity differs from the 
conventional annuity mainly in two re- 
spects: it guarantees an equal and fixed 
number of annuity units for life where the 
conventional annuity guarantees an equal 
and fixed number of annuity dollars for life; 
and it has a different underlying invest- 
ment policy. 

“While the number of annuity units 
an annuitant will receive will remain the 
same throughout his lifetime, their value 
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will not. They will be revalued each year 
and the amount of income will be the 
number of units to which the annuitant is 
entitled multiplied by the current value of 
a unit. 


“As to the investment policy—equity-type 
investments such as common stocks will be the 
base of the variable annuities, whereas conven- 
tional based on conservative 
investments in bonds and mortgages. 


annuities are 


“Now, let’s look at an example: Adam Barr 
buys a variable retirement annuity certificate. 
He agrees to pay $50 a month until he is 
ready to retire. Each month when his $50 
reaches the company, he is credited with a 
certain number of ‘accumulation units’. The 
number of units purchased is determined in 
the same manner as the number of shares 
in an investment trust, except that under a 
variable annuity the money is applied on 
the last day of the month and the fund is 
valued on that day to simplify operations. 


“Tf he dies before he retires, the value of 
his units will go to his beneficiary, Mrs. 
Barr. They will be payable either in a lwnp 
sum, in instalments, or as an annuity. If he 
has not already selected the type of settle- 
ment she will receive, Mrs. Barr herself 
may make a selection. 


“If he withdraws from the company be- 
fore retirement, he may choose to receive 
the value of his accumulation units either 
in a lump sum or as a variable annuity. If 
he merely suspends payments, the certifi- 
cate goes on the paid-up basis.” (Italics 
supplied.) 


Once the retirement period is reached, the 
accumulation units would be converted into 
annuity units and, as explained by the same 
proponent, would operate in the following 
general manner: 


“When he retires, which he may do at 
any time, his accumulation units will be 
converted to ‘annuity units’. This will be 
done by the same mathematical process 
a life insurance company uses to convert a 
given number of dollars into an annuity 
payable in a fixed number of dollars. As 
in a life insurance company he can select 
among the different types of annuities ; namely, 
a straight life annuity, an annuity payable for 
ten or twenty years certain and life, or a 
joint and last survivor annuity. 


“The annuity will be stated on a specified 
number of annuity units, based on the assump- 
tions then made as to mortality, yield and 
expense, and will not vary once it is deter- 
mined. But the amount paid out as an annuity 
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will vary from year to year, depending on the 
value of the annuity unit each year. The 
value of an annuity unit will depend on 
dividends received, the changes in the mar- 
ket value of the assets, and to a small ex- 
tent on the death rate of annuitants and the 
experience of the company in meeting ex- 


penses.” (Italics supplied.) 


Of course, any insurance company that 
wished to go into the proposed variable 
annuity business could operate in a some- 
what different manner, yet the essential 
features of a variable annuity as explained 
here would not be altered. 

It is significant that the legislation intro- 
duced in several states to permit the is- 
suance of such variable annuities by insur- 
ance companies would permit operation in 
the manner just described. 


During the accumulation period the pay- 
ments made under this sort of “annuity” 
contract would merely amount to purchas- 
ing accumulation units which represent an 
interest in a diversified holding of common 
stocks. The “annuitant” (1) profits from 
any increase in the value of the common 
stock investment, (2) may realize such 
profit by electing before retirement to re- 
ceive the value of his accumulation units 
and (3) will suffer a loss if the value of the 
common stock investments declines. In 
other words, the “annuitant” during his 
accumulation period is strictly an investor 
and has no different investment status than 
if he purchased shares of an investment 
company. Since the “annuitant” may re- 
ceive the value of his accumulation units 
without the necessity of taking out an an- 
nuity, he could use the variable annuity 
contract as a means of investing in the 
stock market. Up to this point there are 
no insurance features in the contract, and 
the insurance company is in fact operating 
an investment company. 


When the investor retires, the accumula- 
tion units would be converted into annuity 
units, the number of annuity units being 
based on assumptions as to mortality, yield 
and expense. Once the exact amount of an- 
nuity units, based upon the above factors, is 
determined, they remain fixed. However, what 
the “annuitant” will receive will depend pri- 
marily on the market value of the common 
stocks underlying the fund, and this value 
will increase and decrease with the fluctua- 
tions of the market. Since the value of the 
unit depends on dividends received, changes 
in the market value of the common stocks, 
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death rate of “annuitants” and experience 
of the company in meeting expenses, the 
“annuitant” assumes the risk that these 
factors may be adverse to him. Thus, the 
insurance company under such an “annuity” 
would shift all risks to the insured. 


Several of the companies interested in 
issuing variable annuities have stated that 
the company itself will protect the “an- 
nuitant” from mistakes in the mortality 
table, and one company has said that it 
will protect the “annuitant” from the results 
of expenses in excess of those assumed in 
determining the amount of annuity units. 


It is interesting to note, however, that in 
none of the bills which I have examined 
that have been introduced to permit insur- 
ance companies to sell variable annuities— 
and, incidentally, none of which has been 
enacted—has there been any provision in 
the bills themselves which would require 
the insurance company to guarantee the 
adverse effect of any of the factors involved 
in determining the amount of annuity units. 


Even if the bills did contain such features, 
the essential element of risk is the fluctua- 
tions in the value of the common stocks 
underlying the annuity unit, and this risk, 
in all cases to my knowledge, would be 
borne by the “annuitant.” 


Regulating Sales of Securities 


The federal government and most states 
have enacted laws regulating the sale of 
securities to the public. At the federal 
level, the Securities Act of 1933 requires 
disclosure to the investor of certain infor- 
mation about the securities he is purchasing 
in order that he may make an intelligent 
decision. The Securities Exchange Act of 
1934 regulates the business conduct of those 
engaged in selling securities, and the In- 
vestment Company Act of 1940 sets forth 
a comprehensive framework of standards 
of conduct for companies issuing shares 
representing an ownership interest in a 
diversified holding of common stock or 
other securities. These acts were carefully 
designed, after extensive hearings, to pro- 
tect the public when purchasing securities. 


At the state level, laws regulating the 
sale of securities (known as “blue sky” 
laws) have also been enacted to protect the 
public. In many states “blue sky” laws go 
beyond the provisions of the Securities Act 
of 1933, which is a disclosure statute, and 
also specify that securities may not be sold 
in a state without the prior approval of the 
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other 
require the 
registration of securities prior to sale in the 
state, they do require the licensing of 
dealers and their salesmen before they are 
permitted to engage in the securities busi- 
Only two Delaware and 
Nevada, have no “blue sky” laws at all. The 
State of New Jersey has a so-called fraud 
statute which, while not 
the registration of securities before sale in 
the state or the licensing of 
salesmen, gives a remedy to a 


Although 
laws do not 


securities commissioner.’ 


state “blue sky” 


ness.” states, 


requiring either 


dealers or 

purchaser 
who has bought securities based on the sel- 
ler’s misrepresentation. 


All of these statutes, both federal and 
state, which require the registration of the 
securities prior to sale, exempt from such 
registration requirements insurance, endow- 
ment or annuity contracts issued by a 
corporation which is subject to the super- 
vision of the f 
any State. 
exemption. Insurance in the legal and ac- 
cepted definition of the term guarantees 
a fixed-dollar return. The insured in taking 
out any of these types of contract assumes 
no risk other than the ability of the in- 
surance company to pay the guaranteed 
amounts. Since states have enacted insur- 
ance laws to insure (1) that the insurance con- 
tract is fair and (2) that the insurance com- 
pany will be in a position to pay the agreed- 
upon amount, there is no public need for the 
protection afforded by the securities laws. All 
the insured needs to know is that the contract 
is fair and that he will be paid. The sale of 
a security, on the other hand, is an entirely 
different matter, especially the sale of com- 
mon stocks. In this instance the investor 
or purchasing public is not guaranteed any- 
thing. The return and value of the invest- 
ment will depend upon the business opera- 
tions of the companies whose stock he 
purchases, and upon general economic con- 
ditions. He becomes, in effect, a part owner, 
sharing in the profits and losses. Under 
these circumstances the investor needs to be 


Insurance Commissioner of 


There is a good reason for. this 


1 Alabama, Arizona, Arkansas, California, 
Colorado, Florida, Georgia, Idaho, LIllinois, 
Indiana, Iowa, Kansas, Kentucky, Louisiana, 
Massachusetts, Michigan, Minnesota, Missis- 
sippi, Missouri, Montana, Nebraska, New Hamp- 
hire, New Mexico, North Carolina, North 
Dakota, Ohio, Oklahoma, Oregon, Rhode Island, 
South Carolina, South Dakota, Tennessee, Texas, 
Utah, Vermont, Washington, West Virginia, 
Wisconsin and Wyoming. 

2 Connecticut, Maine, New York, Pennsylvania 
and Virginia. 
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overzealous 
salesmen, from being given misleading in- 


protected from promises of 


formation about what he is purchasing, etc. 
A variable annuity is clearly a security 
as that term is defined in Section 2(1) of the 
Securities Act of 1933.* It falls within the 
definition of an investment contract set 
forth by the Supreme Court in Securities 
and Exchange Commission v. W. J. Howey 
Company, 328 U. S. 293 (1946), that is: 


“The investors provide the capital and 
share in the earnings and profits; the pro- 
manage, control and operate the 
It follows that the arrangements 
whereby the interests are made 
manifest investment contracts, re- 
the legal terminology in which such 
contracts are clothed.” (Italics supplied.) 


The annuity falls within 
other provisions of the definition of a secur- 


moters 
enterprise. 
investors’ 
involve 


) 
gardless of 


variable also 
ity, such as profit-sharing agreement or any 
instrument commonly known as a security. 


Section 3(a)(8) of the 1933 act exempts 
from the act’s provisions: 


“Any insurance or endowment policy or 
annuity contract or optional annuity con- 
tract issued by a corporation subject to the 
supervision of the insurance commissioner 
f state or of the District of 


ia of any 
Columbia. 


There is very little light shed on this ex- 
emption in the legislative history of the act. 
House Committee Report Number 85, 
Seventy-third Congress, First Session, page 


15, states: 


“The above exemption [3(a)(8)] makes 
clear what is already implied in the Act, 
namely, that insurance policies are not to 
be regarded as securities subject to the 
provisions of the Act. The insurance policy 
and like contracts are not regarded in the 
commercial world as securities offered to the 
public for investment purposes.” 

That the act does not exempt insurance 
companies as such from its provisions is 
also clear. When an insurance company 

***(1) The term ‘security’ means any note, 
stock, treasury stock, bond, debenture, evidence 
of indebtedness, certificate of interest or par- 
ticipation in any profit-sharing agreement, 
collateral-trust certificate, preorganization cer- 
tificate or subscription, transferable share, 
investment contract, voting-trust certificate, cer- 
tificate of deposit for a security, fractional 
undivided interest in oil, gas, or other mineral 
rights, or, in general, any interest or instrument 
commonly known as a ‘security’, or any certifi- 
cate of interest or participation in, temporary 
or interim certificate for, receipt for, guarantee 
of, or warrant or right to subscribe to or pur- 
chase, any of the foregoing.”’ 
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sells an issue of its common stock to the 
public, the issue must be registered under 
the 1933 act and sold by licensed dealers 
or brokers. It would be a rather peculiar 
result if a company formed to issue variable 
annuities would be required to register its 
stock before a public sale while, at the same 
time, it could sell the common stocks of 
other companies through a variable annuity 
without any necessity of registering under 
the act. 


The argument has been made that since 
the variable annuity has been designated 
as an annuity, the exemption in the act is 
applicable. This argument overlooks an 
important principle in statutory construc- 
tion, that is, the words of the act must be 
construed in accordance with their accepted 
meaning at the time of the enactment of the 
staiute—not in accordance with any meaning 
that might be ascribed to them today. 


This rule of statutory construction is stated 
at 82 Corpus Juris Secundum 638 as follows: 


“Meaning as of time of enactment. In view 
of the rule that the courts, in seeking to as- 
certain legislative intent, will take into con- 
sideration all the facts and circumstances 
existing at the time of the enactment of the 
statute... the language of a statute must be 
construed in accordance with its meaning 
at the time of its enactment rather than a 
meaning subsequently acquired.” 


this rule a host of authorities is 
cited. It is necessary to refer only to the 
federal cases: Westerlund v. Black Bear 
Mining Company, 203 F. 599, 605 (CCA-8, 
1913); Fieldcrest Dairies v. Chicago, 122 F. 
(2d) 132, 135 (CCA-7, 1941), vacated on other 
grounds, 316 U. S. 168; In re Great Western 
Petroleum Corporation, 16 F. Supp. 247, 249- 
250 (DC Calif., 1936); Amos v. Prom, Inc., 
117 F. Supp. 615, 624 (DC Iowa, 1954). 


In the Fieldcrest Dairies case, the court 
held that the words “standard milk bottle” in 
an ordinance passed in 1935 meant the 
regular glass bottle and did not include 
paper containers which did not come into 
general use until 1938. Similarly, the words 
“annuity contract” in the Securities Act of 
1933 must be limited to a contract for the 
payment periodically of a fixed-dollar amount, 
which was then and is today the legal and 
generally accepted meaning of the term “an- 
nuity.” This point will be more fully de- 
veloped later. 


For 


In Securities and Exchange Commission v. 
Universal Service Association, 106 F, (2d) 
232, 237 (CCA-7, 1939), the court stated: 
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in this case we are controlled by an act 
of Congress which is intended to prevent over- 
reaching and to mandate ‘fair disclosure’; and 
the Congressional expressions relating to ‘se- 
curities’ are so broad and all-inclusive that we 
must recognize that the Congressional inten- 
tion is to give effect to substance and not to 
form. 


“Plaintiff has suggested as a definition of 
the general term ‘security’ the following: 
‘The investment of money with the expecta- 
tion of profit through the efforts of other 
persons.’ Such definition has support in 
state decisions and describes a relationship 
which is in substance that of a security 
investor.” 


It is interesting to note that the SEC was 
urging as a definition of security “the 
investment of money with the expectation 
of profit through the efforts of other per- 
Expectation of profits through the 
efforts of the issuing company is the very 
essence of a variable annuity. Without the 
expectation of profits, a variable annuity 
would not be able to accomplish its purpose, 
namely, to protect the “annuitant” against 
loss of purchasing power. The theory 
behind such protection is that the value of 
common stocks increases during periods of 
inflation, and this increase in value of the 
stocks will be passed on to the “annuitant” 
in increased payments, thus increasing his 
purchasing power. As a matter of fact, a 
variable annuity may be used by an in- 
dividual as a means of employing manage- 
ment without any necessity or expectation 
of taking out an annuity. Since the value 
of the accumulation units is redeemable at 
any time, he can invest money with the 
issuing company with the expectation of mak- 
ing profits though the efforts of the com- 
pany, and then realize those profits at any 
time he chooses. Thus, as far as this in- 
dividual is concerned, he is using a variable 
annuity as a substitute for making common 
stock purchases in other forms. 


sons.” 


In addition, in the Universal Service As- 
sociation case, cited above, the SEC was urg- 
ing the court to give effect to substance and 
not to form, The life insurance industry itself 
has been quick to look to the substance 
rather than the form. The variable annuity 
has been recognized for what it is, namely, 
an “investment device.” 


M. Albert Linton, chairman of the board, 
Provident Mutual Life Insurance Company, 
in a speech before the American Finance 
Association on December 28, 1955, stated 
that: 
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“The surest thing about it... [the vari- 
able annuity] is that during the accumula- 
tion period it will resemble a common stock 
operation All this tends to strengthen 
the case of those who claim that the variable 
annuity departments of companies propos- 
ing to sell such individual annuity contracts 
should be subject during the accumulation 
period to the kind of regulation and taxation 
that applies to mutual funds.” 


Leland J. Kalmbach, president of Massa- 
chusetts Mutual Life Insurance Company, 
in a speech given before the American 
Life Convention, Chicago, Illinois, on Octo- 
ber 13, 1955, declared: 


“T believe strongly that this fine standing 
{of the insurance industry] would be af- 
fected adversely over a long period of years 
if we were to issue individual contracts 
providing for benefits that vary with the 
market price of common stocks.” 

J. A. Rhind, vice president and treasurer, 
National Life Assurance Company, Toronto, 
in an article in, The Financial Post of February 
11, 1956, said: 


“There is much similarity between the 
principles which support variable annuities 
and the advantages of mutual investment 
funds. In fact, up to the point of retire- 
ment, an individual could operate his own 
variable pension scheme by investing at 
regular intervals a fixed percentage of his 
income in the shares of mutual funds. If by 
retirement the continued rise in the cost 
of living had resulted in a decline in the 
value of the dollars he had put away, he 
could reasonably hope that this would be 
offset by the appreciation of his mutual 
fund shares.” 


Robert L. Hogg, senior vice president of 
Equitable Life Assurance Society of the 
United States, was reported in the February 
17, 1956 issue of The Eastern Underwriter to 
have stated: 


“Risk is the basis of every contract issued 
by life insurance companies. Is their any 
comparable risk in the variable annuity 
system? Fixed dollar consideration in return 
for fixed dollar benefit is likewise inherent 
in present-day life insurance operations. 
In the variable annuity operation, payment 
of fixed dollar consideration does not carry 
with it a fixed dollar benefit. Practically 
every life insurance operation binds the in- 
surer to set aside a substantial portion of 
the consideration as a reserve to guarantee 
performance. By contract, this reserve 
must be improved at a specific rate of in- 
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terest. There is no such protection behind 
the variable annuity contract. There is no 
contractual obligation to improve the policy- 
holder’s consideration. In life operations 
the company actually assumes a risk. In 
the variable annuity, it substantially avoids 
risk,” 

Arnold R. LaForce, second vice president, 
Metropolitan Life Insurance Company, in a 
paper presented before the New York City 
Chapter of the Chartered Life Underwriters 
on January 18, 1956, declared: 


“However, regardless of whether the 
mortality and expense experience is guaran- 
teed or not by the issuer, the principal ele- 
ment affecting the payments to the an- 
nuitant is the investment result which is 
not guaranteed. Hence, under the variable 
annuity contract the major part of the risk 
is shifted from the insurance business to 
the client. He will be the one taking the 
risk, not the insurance company.” 

In an address at New York City on Sep- 
tember 14, 1955, Simon M. Sheldon, deputy 
insurance and securities commissioner of 
the State of New Hampshire and past presi- 
dent of the National Association of Securi- 
ties Administrators, said: 


“Thus, an individual in purchasing a vari- 
able annuity is, in effect, making an invest- 
ment in a common stock portfolio and 
taking all the risks of market fluctuations 
as does any purchaser of common stocks.” 


That a variable annuity is a security under 
state laws as well as under federal laws is 
evidenced by the following report of the 


Variable Annuities Committee of the Na- 
tional Association of Securities Adminis- 
trators (a national association of the ad- 
ministrators of the state securities laws): 


“The Variable Annuities Committee of 
the National Association of Securities Ad- 
ministrators after giving careful considera- 
tion to the types of variable annuity plans 
that have been proposed has arrived at the 
following conclusions: 


“(1) A variable annuity plan falls within 
the provisions of the definitions of a secu- 
rity, such as a profit-sharing agreement, 
an investment contract or any instrument 
commonly known as a security, found in 
the securities laws of the various states. 


“(2) The securities laws of most states 
require the registration or qualification of 
securities with the Securities Department, 
unless they are specifically exempted, be- 
fore they may be issued to the public and as 
variable annuities are found to be a security 
they would be subject to this provision. 
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“(3) Most states require the licensing of 
securities dealers and their salesmen before 
they may act in the sale of securities; there- 
fore, persons offering variable annuities for 
sale would be required to secure a license 
from the Securities Department before they 
could offer such contracts to the public. 


‘(4) The committee is of the opinion 
that if the sale of variable annuities is to be 
permitted, the plans should be subject to 
the same regulation under the 
states’ securities laws and federal laws that 
are now provided for the regulation of the 
sale of investment securities.” 


degree of 


As stated at the beginning of this paper, 
both the Investment Bankers Association 
of America and the National Association of 
Securities Dealers have adopted official 
positions to the effect that variable annu- 
ities are basically a security representing an 
interest in stocks and should be 
sold under the same regulatory require- 
ments and tax treatment as other securities. 


common 


Opposition to View That 
Variable Annuities Are Securities 


Now let us consider the arguments that 
have been advanced in oppostion to the 
view that variable annuities are securities. 

*2 American Jurisprudence 818; 2 American 
& English Encyclopedia of Law and Procedure 
459; 3 Corpus Juris Secundum 1373; Lumley’s 
Law of Annuities, p. 1; Flarsheim v. U. 8., 156 
F. (2d) 105, 107 (CCA-8, 1946); Bettendorf v. 
Commissioner of Internal Revenue, 49 F. (2d) 
173, 175 (CCA-8, 1931); Peck v. Kinney, 143 
F. 76, 80 (1905); Bartlett v. Slater, 22 Atl. 678 
(Conn., 1885); Strakosch v. Connecticut Trust 
& Safe Deposit Company, 114 Atl. 660, 667 
(Conn., 1921): Wolfe v. Breman, 26 S. E. (2d) 
633 (Ga., 1943); Schloesser v. Schloesser, 70 N. E. 
(2d) 346 (Il, 1946); Routt v. Newman, 97 N. E. 
208 (Ill., 1911); American State Bank of Bloom- 
ington v. National Life Insurance Company, 17 
N. E. (2d) 256, 260-261 (Ill. App., 1938); 
St. Mary’s Hospital of Evansville v. Long, 17 
N. E. (2d) 833 (Ind., 1938); In re Weill’s Will, 
45 N. E. (2d) 362 (Ind., 1942); In re Johnson’s 
Estate, 30 N. W. (2d) 164 (Iowa, 1947); Nehls 
v. Sauer, 93 N. W. 346 (Iowa, 1903); In re 
Ellertson’s Estate, 142 Pac. (2d) 724 (Kan., 
1943); Guthrie v. Guthrie’s Executor, 183 S. W. 
221 (Ky., 1916); Bacon v. Commissioner of 
Corporations and Tazation, 165 N. E. 664 (Mass., 
1929); Everett v. Commissioner of Corporations 
and Taxation, 59 N. E. (2d) 186 (Mass., 1945); 
Welch v. Hill, 105 N. E. 1067, 1068 (Mass., 1914); 
In re Thornton’s Estate, 243 N. W. 389 (Minn., 
1932); Hess v. U. 8., 74 F. Supp. 135 (DC Minn., 
1947): New York Life Insurance Company v. 
Majet, 161 So. 156 (Miss., 1935); Wiegand v. 
Woerner, 134 S. W. 596 (Mo., 1911); Carroll v. 
Equitable Life Assurance Society, 9 F. Supp. 
223, 224 (DC Mo., 1934); Bankers Life Insur- 
ance Company v. Ohrt, 270 N. W. 497 (Neb., 
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(1) A variable annuity guaranteeing a 
fixed number of units is an annuity as that 
term is generally understood.—The argu- 
ment is advanced that the legal and generally 
accepted meaning of the word “annuity” is 
sufficiently broad not only to include pay- 
ments of a fixed amount for life, but also a 
fixed number of units. The adjudicated 
cases, textbook articles and the public con- 
cept of the word “annuity” do not sustain 
this argument. An annuity is the payment 
of a certain sum of money at stated inter- 
vals for life or for a term of years.* While 
most of the cases and treatises set forth in 
footnote 4 involve construction of wills 
and tax statutes, the definition of the term 
“annuity” as the payment of a fixed sum 
of money at stated intervals for life or for 
a term of years was necessary to the deci- 
That the term “annuity” is not 
applicable to periodic payment of an amount 
which fluctuates with the income or profits 
of a segregated fund has also been com- 
mented upon. 


sions. 


In Booth v. Ammerman, 4 Bradford’s Sur- 
rogate Reports 129, 133 (N. Y., 1856), an 
annuity was defined in these terms: 


“An annuity is a stated sum per annum, 
payable annually unless otherwise directed. 
It is not income or profits, nor indetermi- 
nate in amount, varying according to the 





1936); In re Kaegebehn’s Estate, 1 Atl. (2d) 56 
(N. J., 1938); Savings Investment 4 Trust Com- 
pany v. Little, 39 Atl. (2d) 392 (N. J., 1944); 
Moore v. Downey, 91 Atl. 116 (N. J., 1914); 
Litcher v. Trust Company of New Jersey, 93 
Atl. (2d) 368, 375 (S. Ct. N. J., 1952); In re 
Gurnee, 94 Misc. 324, 147 N. Y. S. 396, 397 (1914); 
In re Booth’s Will, 105 N. Y. S. (2d) 73, 76 
(1951); In re Johnson’s Estate, 144 Misc. 60, 
258 N. Y. S. 850, 853 (1932); In re Browning’s 
Estate, 165 Misc. 819, 1 N. Y. S. (2d) 825 (1938); 
In ré MaclIntyre’s Estate, 177 Misc. 833, 32 
N. Y. S. (2d) 526 (1941); In re Smather’s Will, 
133 Mise. 812, 234 N. Y. S. 99, 105 (1929); 
In re Beach’s Estate, 122 Misc. 261, 203 N. Y. S. 
492, 494 (1923); In re Burroughs’ Estate, 155 
Misc. 237, 278 N. Y. S. 997, 1002 (1935); Kear- 
ney v. Cruikshank, 22 N. E. 580, 582 (N. Y., 
1889); In re Burton’s Estate, 281 N. Y. S. 579, 
582 (Sur. Ct. of Orange County, 1935); Chisholm 
v, Shields, 66 N. E. 93 (Ohio, 1902); McNally 
v. Hvatt, 66 N. E. (2d) 633 (Ohio, 1946); 
Wilkins v. Board of Commissioners, 186 Pac. 
474 (Okla., 1920); Board of Commissioners v. 
Sand Springs Home, 92 Pac. (2d) 376 (Okla., 
1939); Ballow v. Fisher, 61 Pac. (2d) 423, 425 
(Ore., 1936); Commonwealth v. Beisel, 13 Atl. 
(2d) 419 (Pa., 1940); Commonwealth v, Metro- 
politan Life Insurance Company, 98 Atl. 1072 
(Pa., 1916); Sanborn v. McCanless, 178 S. W. 
(2d) 765 (Tenn., 1944); Daniel v. Life Insurance 
Company of Virginia, 102 S. W. (2d) 256 (Tex., 
1937); Town of Hartland v. Damon’s Estate, 
156 Atl. 518 (Vt., 1931); Dulaney’s Admr. v. 
Dulaney, 54 S. E. 40 (Va., 1906). 
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income or profits, though a certain fund 
may be provided out of which it is to be 
payable . . . . [If a periodic payment] is 
not a stated sum, but may be more or less 
according to the earnings of the capital .. . 
it does not possess the characteristic of an 
annuity ne 

Clyde J. Crobaugh, in his treatise Annu- 
ities and Their Uses (1933), in 
“annuity” stated: 


defining 


“There is a difference, strictly speaking, 
between an annuity and a periodic income. 
While an annuity, as previously stated, rep- 
resents a definite sum guaranteed to be paid, 
an income is made up of net profits after 
deducting all necessary expenses and charges, 
and, therefore, may be indefinite in amount. 
An annuity does not vary by reason of profit 
or income. A simple gift of the interest upon 
a certain principal sum, even though it is 
to be paid annually, is a gift of income 
(profit to be earned) rather than an annuity 
in the true sense.” (Italics supplied.) 

In Welch v. Hill, 105 N. E. 1067, the Su- 
preme Judicial Court of Massachusetts 
declared: 


“An annuity imports the payment annu- 
ally of a fired sum. The language of the will 
shows that it is to be paid each year with- 
out diminution or contingency. /t cannot 
be satisfied by the payment of the income of 
a fund or of any fluctuating or variable sum.” 
(Italics supplied.) 


The insurance industry has also recognized 
that an annuity means a series of guaran- 
teed periodic payments fixed in amount to 
continue for life or some other specified 
period. Abram T. Collier, vice president 
and general solicitor of the John Hancock 
Mutual Life Insurance Company, stated in 
the article “Are Guaranteed Insurance Bene- 
fits On The Way Out?”: 


Likewise, some of the life insurance 
companies, partly to meet this trend, have 
begun to court that implausible creature 
‘Miss Variable Annuity’, How Miss Annu- 
ity can be Variable and still be an Annuity, 
is one of the great semantic accomplishments 
of our day. Perhaps it is the same tour de 
force which permits us to apply the term 
‘lady’ to a woman of ‘variable’ virtue.” 


See also the excellent article “The Mean- 
ing And Usage Of The Word ‘Annuity’,” 
The Journal of the American Society of 
Chartered Life Underwriters, Summer, 1955, 
pages 261-269, which was prepared by Mr. 
Bellinger, assistant general counsel of the 
Metropolitan Life Insurance Company, and 


two members of his staff. 
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(2) The application of mortality tables in 
connection with the variable annuity and 
the guarantee of the annuitant against the 
effects of adverse mortality experience con- 
stitute a true insurance function and differ- 
entiate a variable annuity from a security.— 
As noted previously, under certain bills 
that were introduced to permit insurance 
companies to write variable annuities there 
was no requirement that companies issuing 
these policies must guarantee the effects of 
adverse mortality. Certainly, if the com- 
pany does not guarantee adverse mortality 
experience, the variable “annuitant” is as- 
suming all of the risks of 
there are 


adverse 
any 
pro- 


such 

not 
features in the 
Assuming, however, that the issuing 
company guarantee 
mortality experience, this fact gives to a 
variable annuity only a superficial insurance 
feature, for the risk of investment experi- 
principal feature of a variable 
annuity, is still borne by the annuitant. As 
stated in Jordan, Superintendent of Insurance 
v. Group Health Association, 107 F. (2d) 239 
(1939), by the United States Court of Ap- 
peals for the District of Columbia: 


experience, and even 


superficial insurance 
gram. 


proposes to adverse 


ence, the 


“That an 


tribution orf 
should not 


incidental element of risk dis- 

assumption may be present 
outweigh all other factors. If 
attention is focused only on that feature, the 
line between insurance or indemnity and 
other types of legal arrangement and eco- 
nomic function becomes faint, if not extinct. 


The fallacy is in looking only at the 
risk element, to the exclusion of all others 


subordination to it. The 
question turns, not on whether risk is in- 
volved or assumed, but on whether that or 
something else to which it is related in the 
particular plan is its principal object and 
purpose.” 


present or their 


In the case of Coastal States Life Insur- 
ance Company v. R. Lee Kelly, Insurance 
Commissioner of South Carolina, Court of 
Common Pleas of the County of Richmond, 
South Carolina, June, 1955, the court stated: 


“T am convinced that this is an invest- 
ment scheme which violates not only the 
letter and spirit of the South Carolina 
Statute but is contrary to the purpose and 


theory of life insurance. 


“In effect, the Contract offers an insur- 
ance prospect the chance to buy insurance 
and at the same time, in the same contract, 
offers him the inducement of investing 
$100.00 annually in a fund for the purpose 
of sharing in profits made by the invest- 
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ment of such funds the conclusion 
is inescapable that the insured person is 
offered more than insurance—he is offered 
the chance to become a shareholder in an 
investment fund for the purpose of making 
a profit. This is what the Statute forbids. 


“Investment funds, of course, are in pop- 
ular usage and serve a useful and proper 
purpose, but when promotional schemes for 
such funds invade the field of insurance 
under the guise of ‘life insurance’, the stat- 
utes governing life insurance come into play 
and must be liberally construed so as to 
protect the public.” 


In addition, by its expressions of concern, 
the insurance industry believes that the sale 
of variable annuities to the public would 
not be the sale of insurance, but the sale 
of an investment in common stocks. 


(3) The State of New York and the fed- 
eral tax authorities have already recognized 
a variable annuity to be the same as a fixed- 
dollar annuity.—This argument has refer- 
ence to the College Retirement Equities 
Fund, which is sponsored by the Carnegie 
Foundation, a nonprofit organization. The 
Carnegie Foundation set up the Teachers 
Insurance and Annuity Association to offer 
low-cost insurance and annuities to the uni- 
versity teaching profession. It 
been extended to certain preparatory schools. 
As an offshoot of this operation, it set up 
Retirement Equities Fund in 
order to permit a portion of the proceeds 
both from the school and from the teachers 
to be invested in a common stock fund, and 
to permit the retirement payments to reflect 
the investment results through the use of a 
fixed number of units. In other words, 
CREF created the concept of a “variable 
annuity.” 


has since 


the College 


However, in setting up the equity fund, 
because of the fluctuating nature of com- 
mon stocks, certain safeguards were built 
into the plan. In the first place, participa- 
tion in CREF is limited to the teachers of 
those schools which wish to use the fund 
as a part of the school’s retirement program. 
Before a teacher can make any payments 
to the fund for his retirement, the school 
must not only give its permission to the 
making of such payments but itself must 
agree to make annual payments on behalf 
of the participating teacher. Not more than 
50 per cent of the total contributions both 
from the school and from the teacher may 
be paid into CREF. The remaining 50 
per cent of such contributions must go to- 
ward the purchase of a fixed-dollar annuity. 


390 


There is no cash surrender value or loan 
value to the participation in CREF. The 
net effect of all of this is that participation 
in CREF is strictly limited to an employee 
retirement program wherein both the em- 
ployer and employee are contributing to the 
retirement of the employee. In effect, it is 
an employee pension or profit-sharing plan. 
It is also interesting to note that the term 
“annuity” is not used, but it is designated 
as an equity fund. In addition, CREF has 
no sales force and participations may not 
be sold to the public in general. 


CREF is entirely different and, being 
limited to a retirement plan, cannot be used 
as any precedent for selling a common stock 
participation to the general public. Cer- 
tainly one does not think of an employee 
pension or profit-sharing plan wherein the 
employer makes contributions to the retire- 
ment of the employee as a security. 


(4) The insurance industry is strictly 
regulated and the insurance laws and regu- 
lations provide all the protection that the 
public would need in purchasing variable 
annuities.—This argument is an attempt to 
evade the main issue, namely, is a variable 
annuity a security? If it is a security, then 
the sale of such equities to the public be- 
comes subject to the securities laws. The 
protection afforded by the federal securi- 
ties laws is not dependent upon whether the 
security being offered is a safer investment 
than other types of securities, whether un- 
der state laws there are additional safe- 
guards or whether the issuing company is 
subject to strict state regulation or control. 
These laws are designed specifically to re- 
quire that the seller of the securities fairly 
disclose the pertinent information about the 
company whose securities he is offering. 
That this is so is evidenced by the require- 
ment that the public sale of stock of an 
insurance company is subject to the federal 
securities laws despite the fact that the 
company may be carefully regulated by the 
state Insurance Commissioner and cannot 
even make the offering of stock to the pub- 
lic without prior approval of the Insurance 
Department. 


Certainly, I would be the last one to say 
that regulation for the sake of regulation is 


good per se. The main purpose of the 
securities laws is to require that the public 
be given detailed information about the 
security it is purchasing before it is pur- 
chased. Certainly if a common stock interest 
is to be sold to the public under the guise 
of an annuity or insurance, then it becomes 
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imperative that the public understand the 
true nature of a variable annuity. The 
terms ‘* or “annuity” have come 
to mean in the mind of the public a guar- 
anteed return—in other words, something 
on which you cannot lose. If a variable 
annuity is a security, then each prospective 
purchaser of the annuity would have to be 
given a prospectus prior to the time he 
purchases such annuity. This prospectus 
would contain detailed information concern- 
ing the manner of valuing the units; the 
investment policy of those managing the 
common stock fund; the amount of com- 
missions deducted from each payment; a 
list of the securities held in the common 
stock fund; the cost and market value of 
such securities; the performance record of 
the management—namely, the fluctuations 
in the value of the units; a detailed account 
of the operating expenses, including salaries, 
etc., charged to the fund; and so forth. 


‘insurance”’ 


This is information that a person not only 
is entitled to know, but also should know 
before permitting another to manage his 
money. In none of the statutes I have ex- 
amined, which were introduced to permit 
insurance companies to go into the variable 
annuity business, is there any requirement 
that such detailed information must be 
given to the prospective annuitant. As a 
matter of fact, there is no requirement in 
these statutes that any information must 
be given to the individual before purchasing 
such an annuity, nor is it usual in the in- 
surance business to give such detailed infor- 
mation. At least, in all the insurance I 
have taken out I have never been given 
any advance detailed information about the 
policy. It is normal to receive your in- 
surance contract after you have paid the 
first premium. I am not saying that in the 
case of regular insurance such information 
needs to be given, but I do say public in- 
terest requires that such information be 
given if a common stock interest is to be 
sold as insurance. 


Tax Status 


I would like to digress for a moment and 
discuss very briefly the tax advantages that 
a variable annuity would have over other 
forms of common stock interest. The rea- 
son for the digression is that a great deal 
of publicity has been given to the position 
of the investment banking industry with 
respect to this tax advantage, and a great 
deal of misinformation on this subject has 
appeared in print. 
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The position of the investment banking 
industry is very simple: Income from com- 
mon stocks or from a participation in a 
common stock fund is fully taxable to the 
shareholder at the graduated income tax 
rates which, as you know, go from a mini- 
mum of 20 per cent to a maximum of 91 
per On the other hand, if the tax 
status of insurance companies were to be 
applicable to a variable annuity, then the 
tax bite on the income of the common 
stock fund, which is credited to each an- 


cent. 


nuitant each year in the form of additional 
units, would only be nine tenths of 1 per 
cent under the old law, and approximately 
7% per cent if the recent insurance tax bill 
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Thus, an individual could pur- 
chase a common stock interest in the form 
of a variable annuity and have the dividends 
taxed at tenths of 1 
proximately 714 per cent, as the case may 
be, instead of a tax ranging from 20 per 
cent to 91 per cent, depending upon the 
taxpayer's top bracket. There is talk that 
under the tax treatment afforded fixed- 
dollar annuities the annuitant would have 
to pay an additional tax on this income 
when he receives it, but usually the annuity 
start to run until the annuitant 
time his income is 
presumably lower and consequently his top 
bracket is Also, when an in- 
dividual 65 he is given addi- 
tional exemptions, deductions and retirement 
credits have the effect of further 
reducing his tax rate. 


The proponents of the variable an- 
nuity, in countering this argument, point 
out that any capital appreciation in the 
value of the units will be taxed when re- 
ceived by the annuitant not at the capital 
gains rate, as would be true in common 
stock in other forms, but at the 
regular graduated income tax rates which, 
of course, are higher. This is true. How- 

when consider the fact that on 
the average the income is considerably 
higher than the amount of capital apprecia- 
tion and the fact that at retirement people 
are normally in a lower tax bracket, the 
disadvantage of not receiving capital gains 
treatment on appreciation in the value of 
the units does not come anywhere near 
offsetting the advantages in having the in- 
come taxed at a much lower rate during the 
accumulation period. 


nine per cent or ap- 


does not 


has retired, at which 


also lower. 


reaches age 


which 


interests 


ever, you 


Another argument the ‘proponents of 
variable annuities have advanced to show 
that there is no such tax advantage is the 
fact that a state premium tax must be paid. 
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Chere is no real validity in this argument. 
In most of the larger states there are no 
premium taxes on annuities. It is 
possible for a company to sell annuities in 
Connecticut, Massachusetts, 
Michigan, New York, Ohio, Pennsylvania 
and without liability 
premium taxes. In such other 
California and Illinois the 
state premium tax on annuities is substan- 
tially than the amount the average 
individual would pay in state income taxes 


State 
the states of 


‘Texas incurring any 
for state 
large states as 
less 


on dividends from common stock interests. 


Last, I would like to mention that 
tain arguments have been made that invest- 


cer- 


ment companies have a tax advantage over 
annuities in that investment companies pay 
no federal taxes. That is true. However, 
the point that is often overlooked in making 
this statement is the fact that the 
ment company cannot any of the 
to its share- 
pay a tax at the 
the amount 


invest- 
retain 
distribute it 
have to 


income but must 


holders, who 
graduated income tax rates on 


received. 


In addition, if the investment company 


realizes any capital gains during the 
gains 
pay a 
this 


cannot 


year it must also distribute these 


to the 
capital 


shareholders, and they must 
amount of 
individual 


investment company 


gains tax on the 
distribution, Thus, an 
use the purchase of 
shares as a means of avoiding a current tax 
on his proportionate share of the income 
and capital gains. This would not be true 
of a variable “annuitant”; the wealthy could 
use it as a tax shelter, namely, a means of 
avoiding a heavy tax bite on the income 
and/or realized capital gains, such tax bite 
to be postponed until a time when the bite 
would have lost a great deal of its effect. 


NEW LOW DEATH RATE 


Owners of America’s 80 million ordi- 
nary life insurance policies recorded a 
new low death rate in 1955, the Institute 
of Life The 1955 
death rate among these ordinary life policy- 
holders was 599 per 100,000, compared 
with 608 the and 790 ten 


years ago. 


Insurance reports. 


year before 


The improvement reflects several thou- 
sand fewer policyholder deaths in 1955 
than would have occurred had the previ- 
ous year’s rate still applied. It repre- 
sents a saving of more than 100,000 lives 
in 1955, when compared with the 1945 rate. 


Conclusion 


Instead of concluding by summarizing 
the legal point that has been made—namely, 
that a variable annuity is a_ security—I 
would like to point out that if you really 
want to know what a variable annuity is, 
just listen to the arguments of the pro- 
ponents. What are the proponents saying? 
They are pointing out the long-term down- 
ward trend in the purchasing power of the 
dollar and the inevitable further rise in the 
They compare the cost of 
living with common stock price indexes and 
the fact that common stock prices do fluc- 
tuate more or less in line with the cost of 
living. They talk about the advantages of 
dollar-cost averaging by regular purchases 
of common stocks regardless of the level 
of the market. They talk about the par- 
ticipation in the expected growth of the 
American economy through ownership of 
stocks. They talk about the in- 
results of investing in common 
stocks regularly during different 
and the fact that such long-term regular 
investing minimizes the risk. 


cost of living. 


common 
vestment 
periods 


This is not insurance talk; this is the talk 
of the securities salesman. This is the kind 
of talk he makes when attempting to in- 
terest a prospect in purchasing common 
stocks. I can show you pieces of sales 
material put out by our firm which in every 
way parallel this so-called new type of in- 
surance talk. I submit that until certain 
insurance companies proposed to issue vari- 
able annuities this kind of talk was never 
heard from an insurance salesman attempt- 
ing to sell insurance or annuities. I think 
if you are going to describe a certain animal 
as very large, four-legged, with a tail and a 
long trunk, you ought to be willing to call 
it what it is, namely, an elephant. [The End] 


“Most of the chief causes of death 
showed some decline in the year, but one 
of the outstanding events of the health 
year was the continued decline in the 
death rate from tuberculosis, even though 
the rate was already but a small fraction 
of what it was only a decade ago,” Dr. 
Louis I. Dublin, eminent statistician and 
consultant on health and welfare of the 
institute, said in commenting on the 
year’s tabulation, “The death rate among 
ordinary life policyholders from all forms 
of tuberculosis in 1955 was 3.2 per 100,000, 
compared with 3.7 the year before and 
37.9 ten years ago.” 
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The Variable Annuity: 


A Common Stock Investment Scheme 


By ROWLAND H. LONG 


Rowland H. Long, who ts general coun- 
sel for the Massachusetts Mutual Life 
Insurance Company, is a member of the 


New York and Massachusetts bars. 


TR’ HE word “annuity” in law and life in- 

surance is a word of art. It implies an 
obligation to pay a guaranteed amount of 
money annually for the duration of a single 
life. The purpose of annuities is to liquidate 
savings on the basis of absolute certainty 
and regularity. A savings fund used to 
purchase an annuity assures that no part of 
the principal will be lost and assures free- 
dom from managerial care and expense in- 
cident to investment of savings. The increase 
or decrease in the investment portfolio of 
the insurer plays no part in the amount of 
the guaranteed payments. Certainty is cre- 
ated out of uncertainty. 

The stock in trade of the institution of 
life insurance is, and always has been, guar- 
anteed fixed-dollar payments. But some 
men of high integrity in the life insurance 
business urge a departure from the obliga- 
tion of guaranteed fixed dollars. They pro- 
pose the issuance of an income contract 
providing for the payment of a variable 
number of dollars. The contract providing 
for payment of a fluctuating number of 
dollars has been misnamed a “variable an- 
nuity.” The term “variable annuity” is in- 
herently and unavoidably deceptive. A variable 
annuity can hardly be sold without a peek 
into the future, and any enterprising sales- 
man will help the prospect to take a peek 
at high returns. All is very rosy in 1956, 
but what about 1976? 

Stripped of unessentials, the variable in- 
come contract is nothing more or less than 
an interest in a portfolio of common stocks, 
with all the incidents found in the manage- 





1W.S. Landis, An Engineer Looks at Inflation. 
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ment of such a portfolio. 
investment 


Anything in the 
based on hope—great 
Truly descriptive names for 


field is 
expectations. 
such a contract, among others, are a “specu- 
lative income contract,” or a “variable in- 
contract.” The speculative character 
of the contract should not be hidden behind 
the word “annuity.”’ Good public relations 
demand that the advocates of a variable 
income contract abandon the term “variable 
annuity.” Carrol M. Shanks, president of 
The Prudential Insurance Company of 
America, defined public relations as “doing 
more of what people like and less of what 
they don’t like.” Are people going to like 
receiving less than an insurance salesman 
may have led them to that they 
would receive? 


come 


believe 


The fundamental assertion on which the 
proposal for a variable income contract is 
based is that the purchasing power of the 
dollar is uncertain and variable, that is to 
say, the price level is unstable. The advo- 
cates of a variable income contend that, as 
a hedging proposition against inflation, equi- 
ties meet the situation better than debt 
obligations. A possible hedge against infla- 
tion is the purchase of high-grade common 
stocks. “But only through most careful 
selection does one hedge through this med- 
ium.”* Frederick W. Ecker, president of 
the Metropolitan Life Insurance Company, 
put it this way: “I know, as President, that 
though we’d do the best we possibly could, 
we'd not be able to pick the bottoms and 
the tops of the market. There would bound 
to be wide swings. And sometime during 
those swings, some people would be hurt. 
I don’t want that.” 

It is proposed that the various life insur- 
ance companies be authorized by law either 
to create a separate variable contract ac- 
count within a company or to incorporate 
a company, which would be a subsidiary of 
the life insurance company, for the sole 





purpose of issuing variable income contracts. 
Common stocks will be the basis of the 
variable income. Hence, the funds in the 
variable contract account would be invested 
in common stocks. The proponents of the 
variable income contract assert that effec- 
tive use would be made of the principle of 
dollar averaging, and thus more shares of 
stock would be bought by an annual con- 
sideration at low prices than at high. The 
theory may be sound enough, but the fact 
is that when a depression or recession comes 
the annual contract considerations may not 
be paid and, thus, the purchasers who can- 
not maintain regular payments will lose the 
advantage of the theory. Salesmen will 
surely present the benefits to be derived 
from dollar averaging. Will the life insur- 
ance salesman bring home to the prospect 
the fact that payments must be continued 
steadily year in and year out, otherwise 
dollar averaging will not work? He should 
be required to do so. 

What may a purchaser expect to get from 
his annual payments during the accumula- 
tion period? Each payment would be used 
to purchase for him a certain number of ac- 
cumulation units in the segregated common 
stock fund, such number of units being 
based on the current value of the fund. Per- 
haps he would receive periodically an addi- 
tional number of accumulation units arising 
from dividend income and capital gains. 

What may a purchaser hope to get when 
the time comes to receive an income? The 
variable income contract provides for the 
ascertainment of contract units at a fixed 
time, The number of contract units would 
be determined from the value of the ac- 
cumulation units to the credit of the pur- 
chaser. Once the number of contract units 
is determined, the number remains the same 
throughout life; but the number of dollars 
receivable will vary from time to time. 

To illustrate: A man age 45 applies for a 
variable income contract providing for an 
income commencing at age 65. It requires 
the payment of $500 annually for 20 years. 
The $500 payment in 1956 might buy 50 
accumulation units; the $500 payment in 
1957 might buy 45 accumulation units; and 
the $500 payment in 1958 might buy 60 ac- 
cumulation units, and so on. At age 65 the 
purchaser has accumulated a total of 1,200 
units. The application of well-known ac- 
tuarial principles may show that he is en- 
titled to 100 contract units each year for his 
lifetime. These contract units never vary 
in number. The dollar amount payable an- 
nually would depend upon investment re- 


394 


Stripped of unessentials, the vari- 
able income contract is nothing more 
or less than an interest in a port- 
folio of common stocks, with all the 
incidents found in the management of 
such a portfolio, the author states. 


sults of a variable contract account. This 
might result in his variable income payments 
in the first year of retirement having a 
value of $1,000, in the second year $1,200 
and in the third year $950. The amount 
which he would receive each year would 
fluctuate in accordance with the investment 
results of common stock investments. Nothing 
can change the action of common stocks; 
they go up in good times and down in bad 
times. 

Low common stock prices during the ac- 
cumulation period mean that his regular 
payments will buy more accumulation units. 
Hope begins to fade when regular payments 
are temporarily stopped during hard times. 
At the very times when common stocks are 
likely to be low, the purchaser’s income is 
reduced. Thus, regular payments at this 
point are temporarily discontinued. 


Variable income contract advocates con- 
template making contract options available 
so that the purchaser could elect to take his 
retirement benefits either in fixed-dollar 
amounts (a true annuity) or on a variable 
basis. If he cashes his accumulation units 
for a fixed-dollar annuity, the market prices 
of common stocks at that time are of major 
importance. The time to elect a fixed-dollar 
annuity or a variable annuity is stipulated 
in the contract; the time to elect cannot be 
deferred. Should the market prices of com- 
mon stocks be low when election time ar- 
rives, he may get less from the fund than 
he paid in if he elects a fixed-dollar annuity. 
He is locked in at that time and, in effect, 
the right of election doesn’t amount to much 
if common stocks are low. Things are not 
what they seemed 20 years ago. 


It should not be forgotten for one moment 
that he may have liked the idea of a vari- 
able contract for the accumulation of money 
(sounds like a periodic investment device), 
but that he would not desire an income 
varying with the stock market. By election 
time he will have forgotten that he was in 
a speculation. He will be bitterly disap- 
pointed if his hopes are not fulfilled. He 
may even have retained an illustration pre- 
sented to him by a life insurance salesman 
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showing what he should reasonably expect. 
The illustration may have been carelessly 
drawn. Illustrations have a way of catch- 
ing up with salesmen who do not present 
all of the facts clearly. Lawsuits may follow. 


The very nature of a variable income con- 
tract makes misrepresentation, innocent or 
otherwise, almost inevitable. Leland J. 
Kalmbach, president of Massachusetts Mu- 
tual Life Insurance Company, has cogently 
pointed out: 


“Many of our policyholders have short 
memories and forget much that was told 
them at the time of sale, particularly the 
more complicated and technical figures. I 
saw evidence of this recently when one of 
our annuitants wrote to the Company sug- 
gesting that we would no doubt want to 
discontinue annuity payments since he had 
already received income totalling the pur- 
chase price! This is, of course, the reverse 
of what we usually experience, but I think 
it illustrates very well the point that we 
have to expect misunderstandings. Down- 
ward variations in the income provided by 
variable annuity contracts would, in my 
opinion, result in severe criticism of the in- 
stitution of life insurance by those annui- 
tants who are dependent wholly or to a 
very great extent upon the varying income 
from such contracts. Despite all that has 
been said about the hardship to annuitants 
under fixed dollar contracts during periods 
of rising prices, the life insurance business, 
has, nevertheless, experienced very little 
criticism. I believe this has been due to the 
fact that an investment in contracts issued 
by life insurance companies has been recog- 
nized as an investment in guaranteed se- 
curity, and that there has been a clear 
understanding that such contracts provide 
for fixed dollar payments.” * 


The sale of variable income contracts is 
obviously fraught with misunderstanding 
and misrepresentation, innocent though it 
be. Any representation as to the number 
of accumulation units or contract units or 
amount of income is necessarily a misrep- 
resentation, speculative. 


because each is 


How can a salesman avoid statements as to 
the future performance and still sell such 
a contract? 

Stripped of theory, hope and expectation, 
the variable income contract is in essence 
a participation in a common stock pool. 
That is what the life insurance agent would 
be offering the public. Is a participation 
in a common stock pool the sort of thing 
life insurance companies should offer to the 
general public? When a man buys com- 
mon stocks, he knows there is more or less 
speculation in it. He accepts that fact. But 
if he buys an interest in a common stock 
pool from a life insurance company, he will 
not understand why his income has dropped 
10, 20 or 30 per cent or more. He will feel 
that the mere fact that the life insurance 
companies invest in common stocks will 
take the risk out of speculation.*® A life 
insurance company may try ever so hard to 
make a purchaser fully aware of the nature 
of a variable income contract and the risk 
inherent in it before he buys, but when his 
income goes down he will have forgotten. 
The memories of men become short wien 
things go wrong. Do the life insurance 
companies want to be the scapegoats? 

Are life insurance companies prepared to 
be purveyors of the inevitability of inflation? 
“In my opinion many variable annuity 
salesmen would indicate that, in the course 
of time, the purchaser could expect an 
increasing income because of inflation with 
resulting increased stock prices, since this 
would be their most effective sales presenta- 
tion, This might well result in the impression 
that inflation is something fundamentally 
advantageous to the purchaser. Therefore, 
if life insurance companies generally were 
to advocate the variable annuity principle, I 
believe that, contrary to tradition, they would 
be in the position of impeding rather than 
helping the Federal Government in its ef- 
forts to resist inflationary pressures and to 
stabilize the dollar.” * 

Is inflation inevitable? The leading pro- 
ponent’s answer is “absolutely not!” But 
this proponent continues that “it would seem 





*""The Life Insurance Business—Its Record 
and Some of Its Current Problems,”’ delivered 
before the American Life Convention, Chicago, 
Illinois, October, 1955. 


F. W. Ecker: ‘I don’t want to be answering 
letters from policyholders which say, ‘Last year 
you paid me $100 a week. Now you're only 
paying me $80 a week. How come?’ ”’ 

A. Pryatel, Superintendent of Insurance for 
Ohio: “I have long ago come to the conclusion 
that the import of any contract only comes 
about when a fellow is faced with his own per- 
sonal problems relating to that contract, then 
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for the first time he really understands the pro- 


visions of that contract. 


3 The Aims, Background and Case for a Vari- 
able Annuity Contract (Newark, New Jersey, 
The Prudential Insurance Company of America), 
p. 5. ‘Most of this Account would be put into 
common stocks, all carefully chosen by a staff 
of experts, taking into consideration the basic 
soundness of the investments, and their pro- 
spects for dividends and increases in value.”’ 
(This sentence would probably be disapproved 
by the SEC.) 


4L. J. Kalmbach. See speech cited at footnote 2. 
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just as wise to try to protect your retire- 
ment income against the risk of inflation as 
it is to insure your house against the risk 
of fire—even though you do not expect either 
to occur.’® 


This argument is answered cogently by Dr. 
Heinz Luedicke: “The argument has been 
made that the primary purpose of the vari- 
able annuity is not to serve as an inflation 
hedge, but rather as a method to participate 
in the growth of the country over relatively 
long periods. Any insurance company that 
goes into what actually is the mutual fund 
business for this reason may quickly find 
out that it is destroying the very founda- 
tion of its own business. It may not be- 
come aware of this right away, but it will 
in effect advertise the fact that it no longer 
believes in its own product of guaranteed 
dollar contracts. The issue involved here is 
primarily a moral issue. There cannot be 
any economic organization without confi- 
dence; confidence in the soundness of a 
currency; confidence in the reward for sav- 
ing. You cannot trade this principle for 
expediency. I want to see the insurance 
companies in the front line in the fight 
against inflation, together with savings banks 
and other financial institutions. The issue 
involved here is not to find an offset against 
inflation, but to fight inflation before it gets 
to be a habit.” * 

Those who urge the sale of variable in- 
come contracts to individual members of 
the public suggest that it isn’t an untried 
proposal. The fact is that the only experi- 
ence with variable income plans is three 
years under College Retirement Equities 
Fund (CREF) and the Long Island Light- 
ing Company retirement plan, and an even 
shorter time under other plans. 

CREF was organized in 1952 under a 
special New York act. It is a companion 
nonprofit organization to Teachers Insur- 
ance and Annuity Association. CREF serves 
more than 26,000 educators and scientists— 
indeed a sophisticated group of people. 


A very few corporations have created 
retirement programs consisting of group 
annuity contracts and an equity investment 
plan. Among these is Long Island Lighting 
Company. Its retirement plan consists of 
two parts: (1) a group annuity contract, 
issued by the Metropolitan Life Insurance 
Company, which guarantees a fixed number 
of dollars (this part of the plan is con- 


* See work cited at footnote 3, at p. 9. 
Speech given before the Insurance Federa- 
tion of New York, December 8, 1955. 
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tributory); (2) an equity plan which re- 
quires the company to pay the entire cost. 
The company’s cash contribution is invested 
principally in common stocks. A corporate 
trustee invests the funds and administers 
the plan. The employees do not hazard a 
penny. 


When a college and its faculty decide to 
participate in CREF, not more than 50 per 
cent of the total annual payment of each 
member can go into CREF to purchase a 
variable income; the balance must go to 
TIAA for the purchase of guaranteed-dollar 
annuities. “When you pay a premium to 
the Fund you must accompany it with a 
premium for a fixed dollar annuity issued by 
Teachers Insurance and Annuity Associa- 
tion of America, called ‘TIAA’ in this cer- 
tificate.”’ The faculty members are locked 
in. “This is a long term investment program 
not a speculative device.” CREF sells its 
product to a sophisticated group of buyers. 
The general public does not fall into such 
category. CREF contracts with a group of 
people whose income is not nearly so likely 
to be affected adversely by depressions or 
recessions as that of the purchaser of an 
individual variable income contract. Con- 
stancy of income means that the principle 
of dollar averaging will work for CREF. 
It cannot work for those who may be com- 
pelled to suspend regular payments during 
recessions. 


CREF recognizes that it is unwise “to 
commit all of one’s retirement savings to 
equity investments, since variations in prices 
of common stocks are much too pronounced 
to permit full reliance on them for the 
stable income needed during retirement.” 
The teacher may choose to invest not more 
than 50 per cent of the annual payment in 
the equity fund, so at least 50 per cent of 
each payment purchases guaranteed fixed 
dollars and the balance will buy him a vari- 
able income. His contract locks him in, Not 
so with the man in the street. But the ad- 
vocates of variable incomes propose to take 
care of that by underwriting methods. Mr. 
Shanks would require “a substantial 50-50 
balance between fixed income and this vari- 
able annuity.” He frankly admitted that his 
company would have no control over bal- 
ance after the contract was issued. An able 
general counsel put it this way: “I wouldn’t 
let him go in variable annuities above the 
cost of the fixed dollars that he can rea- 
sonably expect to have when he retires.” ‘ 


‘ Haughton Bell, vice president and general 
counsel of the Mutual Life Insurance Company; 
minutes of hearing held in New York City, 
November, 1955. 
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The contract’s speculative character 
should not be hidden behind the word 


“annuity,” 


Mr. Long 


emphasizes. 
P 


3ut he recognizes that the element of bal- 
ance cannot go beyond the date of issue. 


It is clear that a fluctuating income is not 
an unmixed benefit to mankind. The ques- 
tion of balance between a guaranteed amount 
of income and a variable income assumes 
tremendous importance. Some advocates of 
a variable income feel that the underwriting 
of such contracts must be policed. The pro- 
posal that underwriting rules or regulations 
be made the subject of legislation is a new 
departure. It is a dangerous suggestion and 
an invitation for the legislatures of the sev- 
eral states to enter the entire field of life 
insurance and annuity underwriting. Under- 
writing standards and practices are promul- 
gated by life insurance companies in order 
to enable underwriters to make appropriate 
classifications of risks and in order to do 
equity among policyholders. Protection of 
the policyholders as a body is the broad 
purpose behind underwriting standards and 
practices. Here is a paternalistic proposal. 
Protect the applicant against himself, at 
least until the ink is dry on the application 
and the first premium is paid. Or, in the 
words of another: “Now I think that that 
element of balance cannot go beyond the 
period—the time at which the variable an- 
nuity contract is purchased, and I don’t 
think it should either in a free economy.” 
Should such a fleeting time for balance 
maintenance require statutory underwriting 
rules? There is one answer, and one answer 
only, “no.” 

Some advocates of fluctuating income 
would adopt the contract balance used by 
CREF and would make it impossible for a 
man to buy a vatiable income contract un- 
less an equal payment was made on a 
guaranteed-dollar annuity. Such a require- 
ment overlooks the fact that there is no 
restriction whatever on the amount of equity 
investments—other than on a variable in- 
come contract—that a man can buy. 


What about the man who has substantial 
equity investments? What he may need are 
some dollars guaranteed in amount, but 
guaranteed-dollar amounts have no appeal 
to him. Is he to be denied the benefit of a 
variable income contract providing a life- 
time income? If balance is as important as 
the advocates of variable income contracts 


8 See footnote 7. 
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assert it is, the insurance companies should 
stick to guaranteed-dollar obligations and 
let the general public buy equity invest- 
ments from other sources. 

The sole reason advanced to show why a 
fluctuating desirable is that the 
purchasing power of the dollar is variable. 
The purchasing power argument has been 
rejected by eminent authority. The Trust 
Investment Study Committee of the New 
York State Bankers Association issued a 
comprehensive report in 1949. The follow- 
ing paragraph is taken from the report: 
“We hold no dubious beliefs in any miracu- 
lous stocks) for preserving 
purchasing power or retrieving other in- 
vestment mistakes. In fact, like others who 
have examined the subject, we find little 
merit 
It can easily be demonstrated that there is 
no consistent parallelism between costs of 
living on the one hand and stock prices or 
dividends on the other.” 


income is 


capacity (of 


in the purchasing power argument. 


During the last 40 years there has been 
considerable inflation in this country. The 
Consumer Price Index shows that prices of 
consumer have gone up something 
over 160 per cent in this period, but it is 
interesting to note that over 120 per cent of 
this came between 1941 and 1952. History 
shows us that inflation comes in time of 
war. During World War I the Consumer 
Price Index went up over 100 per cent. 
Then it started down; it dropped about 40 
per cent in 1932. It was practically level 
from that period until 1941, when World 
War II involved the United States. After 
World War II consumer prices leveled out. 
When the United States entered the Korean 
conflict prices moved up again. Must the 
people of the United States assume that a 
third world inevitable in the near 
future? 


goods 


war is 


Inflation will cause an increase in the 
price of consumer goods, but it does not 
necessarily make the prices of commen 
stocks go up. There is nothing new about 
common stocks. They have no inherent 
characteristics today that they haven’t had 
for 100 years. 

The impact of numerous economic forces 
such as inflation, federal income tax and 
social legislation, and good management in 
business and industry may cause prices of 
common stocks to rise while consumer 
goods’ prices remain practically level. The 
proponents of the variable income theory 
assume that investment in stocks is neces- 
sary to protect purchasing power because 
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of the inevitability of inflation. Assuming 
they are right, is that a sound reason for 
life insurance companies, in effect, to sell an 
interest in a common stock pool? “We 
shouldn’t try to play every instrument in 
the orchestra.” ® 

[he Dow-Jones industrial stock averages 
show that nine times in the last 50 years 
the stock market has dropped severely. In 
this period there was one drop of 90 per 
cent. The and 
follows: 


years percentages are as 
1906-07 
1910 

1914-15 
1916-17 
1921 

1929 

1930-32 
1937-38 
1939-42 


52% 
24% 
33% 
40% 
46% 
45% 
90% 
.50% 
40% 


The impact of certain economic forces 
such as inflation, federal income tax and 
social legislation frequently affect both the 
supply and ownership of investment funds 
so that it is possible that historical relation- 
ships may have lost considerable signifi- 
cance as guides toward future behavior of 
common stocks. 

If life insurance companies generally en- 
gage in wholesale purchase of common 
stocks, prices may reach a point quite out 
of reason with their real value. Concen- 
trated buying of “blue chip” stocks may 
drive their prices to the point where yields 
will produce returns little different from 
fixed-income securities. Should this occur, 
will funds seek higher yielding stocks of 
lesser quality? If it happens that insurance 
companies and other financial institutions 
refuse to purchase stocks of lesser quality 
though giving a higher yield, it could have 
a possible adverse effect upon the whole 
economy. Well-managed corporations will 
attract equity capital at low cost, while less 
skillfully managed corporations will be obliged 
to pay high prices. 

New security issues may not be forth- 
coming on a large scale. Where will the 
“blue chip” stocks come from? In round 
figures there is a total of $294 billion worth 
of equities; $68 billion in equities are held 
by pension trusts and profit-sharing plans. 
There are $204 billion worth of equities 
registered on the New York Stock Ex- 
change. In 1955, practically all of the in- 
crease in total offerings by corporations 


°F, W. Ecker; hearing held in New York 
City, November, 1955. 
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took the form of common stocks. 
sues 


Such is- 
amounted to $2.2 billion, an increase 
of $1 billion over 1954 and the highest vol- 
ume since 1929. 


After the Armstrong investigation in 1906, 
the joint committee of the Senate and As- 
sembly of the State of New York prepared 
a report and recommendations for legisla- 
tion. The report read in part: 

“Investments in stocks should be prohibited. 
They are fundamentally objectionable, as 
the corporation, instead of holding a se- 
cured obligation, acquires a proprietary in- 
terest in another business, with rights subject 
to all indebtedness which may be created in 
the conduct of it and often direct liabilities 
as stockholders. This interest must be nour- 
ished and supported. Instead of being a 
creditor with adequate security, to which 
upon default the corporation may resort, it 
assumes the responsibilities of proprietor- 
ship and must contribute from the accumu- 
lations provided by the policyholders in 
order to sustain the enterprise. If the stock 
holdings constitute a small minority the in- 
vestment is at the mercy of administrators 
chosen by the majority stockholders. If the 
stock interest be a large one, it is frequently 
found advisable to increase it until a sub- 
stantial control is effected, and the insurance 
corporation is not only engaged in a different 
enterprise, but directly undertakes its man- 
agement.” 

The legislature prohibited the purchase of 
common stocks. In 1951 the New York 
Legislature relaxed the rule. Domestic com- 
panies may now purchase common stocks, 
but such holdings must not exceed the lesser 
of 3 per cent of the total admitted assets of 
the company or one third of the surplus to 
policyholders of the company as of the 
thirty-first day of December next preced- 
ing.” Foreign insurers licensed to do busi- 
ness in New York are governed by the rule 
of substantial compliance.“ Some states 
permit life insurance companies to hold larger 
amounts of common stocks than New York 
does, and others permit the entire assets of 
a life insurance company to be in common 
stocks. However, foreign companies li- 
censed by New York will have to conform 
to the New York Insurance Law regardless 
of the laws of their home states. It will be 
necessary to amend the New York Insur- 
ance Law before domestic and foreign com- 
panies licensed to do business in New York 
can purchase sufficient shares of stock to 
enable them to issue variable income contracts. 


1” New York Insurance Law, Sec. 81, subd. 13. 
141 New York Insurance Law, Sec, 90, subd. 1. 
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During the Temporary National Eco- 
nomic Committee investigation (1938) the 
committee sought to prove that the great 
aggregations of capital in life insurance 
companies meant that they controlled in- 
dustry. It was readily that there 
was not the slightest basis for such charge. 
3ut if the life insurance companies had held 
large amounts of common stock in their 
portfolios, the committee might readily have 
found that the companies were exercising 
control over the national economy in such 
a manner as to require restrictive legislation. 


shown 


Implicit in common stocks is the right 
to elect management. There is an obliga- 
tion to participate in the selection of direc- 
tors. A strong argument could be made 
that directors of life insurance companies 
cannot be put in a vacuum and set apart 
from other fiduciaries. The rule of prudent 
investment applies to directors when in- 
vestments are made. The rule of prudent 
management applies equally to investments 
once they have been made. Prudent man- 
agement would probably require a company 
to vote shares of stock held by it so that 
competent management would always be in 
office. Officers of various life insurance 
companies holding shares in the same cor- 
poration might be obliged to confer and 
decide what course of action to take and 
for whom their respective shares would be 
voted. Failure to vote would expose the 
directors of an insurance company to the 
charge that they failed to act prudently 
and, if losses were occasioned, they could 
be sued by the policyholders or the stock- 
holders of the insurer. If shares were voted, 
some men in public and private life would 
charge that the life insurance companies 
controlled industry. Does management ol 
life insurance companies want that charge 
to be made? Perhaps it could be proved. 


Life insurance has been built around the 
principle that all of the assets of a company 
are available for all of the policyholders. 
The great reputation of the institution of 
life insurance is based upon that principle. 
Departure from it has gotten the business 


into difficulties and disrepute. The regis- 
tered policies issued in Missouri and a few 
other states caused trouble when the com- 
panies could not meet obligations. The 
companies sold policies, filed the numbers 
of the policies with the Insurance Depart- 
ment and put up the assets back of the 
policies. When these companies collapsed, 

% Securities Act of 1933, Sec. 3(a)(8); H. Rept. 


85, 73d Cong., 1st Sess., states: ‘Insurance con- 
tracts were exempt because they are not re- 
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the question arose as to who had priority to 
Che courts held that the regis- 
tered policies had the assets to the exclu- 
sion of all others. 


the assets. 


The business has fought against the seg- 
regation of funds. The Robertson law of 
Texas does not require that Texas reserves 
be segregated; it does require that Texas 
investments be deposited in Texas. This is 
segregation by indirection. 


All of the assets of a company operating 
tund would not be back of 
the variable income contracts. The holders 
of such contracts could not look beyond the 
assets in the fund. 


a segregated 


ago no one believed that 
Court would hold that the 
business was engaged in inter- 
state commerce, but it did. Ten years ago 
no one would have believed that the Fed- 
eral Trade Commission would have sought 
to regulate advertising in the accident and 
health business, but it did. Now we hear it 
said that the Securities and Exchange Com- 
mission will not succeed in regulating the 
common stock investments used to fund 
variable “annuities.” The reason given is 
that variable income contracts are a type of 
insurance and hence are exempted by law.” 


Sixteen years 
the Supreme 
insurance 


Others say with much plausibility that 
the variable income contract is an invest- 
ment scheme. They suggest that investors 
in variable income contracts should have 
the protection that the Investment Company 
Act of 1940 was designed to give them. The 
mortality and expense element of a variable 
income contract is a relatively small part 
of the contract; the greatest part is derived 
from the investment element, namely, the 
valuation of the contract unit as related to 
the investment portfolio. The critics of 
such contracts point out that the words 
“annuity contract or optional annuity con- 
tract” as used in the Securities Act of 1933 
do not embrace “variable annuities” funded 
by shares of common stock for the simple 
reason that they were unknown in 1933. It 
is a cardinal rule that the words of a statute 
must be construed in accordance with their 
accepted meaning at the time of its enact- 
ment rather than a meaning subsequently 
acquired. The definition of the general term 
“security” is the investment of money with 
the expectation of profits through the ef- 
forts of other persons. Expectation of pro- 
fit through the efforts of the insurer is the 
essence of a variable income contract. It 


garded in the commercial world as securities 
offered to the investing public.’’ 
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falls within the definition of an investment 
contract as given by the Supreme Court.” 
At any time prior to the receipt by the pur- 
chaser of annuity payments, The Variable 
Annuity Life Insurance Company of Amer- 
ica permits the purchaser to surrender his 
contract and to receive a cash payment 
equal to the value of his accumulation units 
at that time. This provision makes it pos- 
sible for an individual to invest money with 
an insurance company with the expectation 
of making money through the efforts of the 
company, and to realize those profits at any 
time he nutshell, 
vehicle for making common stock invest- 
ments. 


chooses. In a this is a 


Recognizing this fact, The Prudential In- 
surance Company of America says that its 
contract would not be exchangeable for a 
“so it could not be used for specu- 
The Prudential contract 
would provide for a pay-out over a period 
of not less than three years. Does this pro- 
vision change it from an investment scheme? 

The 


Dealers 


lump sum 
lative purposes.” 


Association of Securities 
has asked the SEC to rule that 
“variable annuities’ are securities and hence 
are subject to all the commission’s regula- 
The commissioners have made no 
ruling on the subject, but it is no 
that hearings on the matter will be held in 
the near future. The formation and licens- 
ing of The Variable Annuity Life Insurance 
Company of America under the laws of the 
District of Columbia presents the SEC with 
a concrete case. 


National 


tions. 
secret 


The Securities Act of 1933 is a disclosure 
statute, but provisions of some state laws 
require approval of securities before they 
can be sold. The Securities Exchange Act 
of 1934 regulates the business conduct and 
ethics of securities dealers. It was intended 
to prevent overreaching and to give effect 
to substance and not to form. In 1940 Con- 
gress enacted the Investment Company Act 
which governs regulated investment com- 
panies except personal holding companies. 
Insurance companies were exempted from 
the provisions of the act,“ but it must be 
remembered that the term “insurance com- 
pany” was applied to insurers who issued 
the kind of annuities that were commonly 
known in 1940. The purpose of the act is 
the protection of the investor in order that 


18 Securities Act of 1933, Sec. 2(1); in Securi- 
ties and Exchange Commission v. W. J. Howey 
Company, 328 U. S. 293 (1946), the Court said 
that ‘‘the investors provide the capital and share 
in the earnings and profits. The promoters man- 
age, control and operate the enterprise. It 
follows that the arrangements whereby the in- 
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he may know what he receives in the pur- 
chase of mutual fund shares. Under the act, 
a mutual fund must register with the SEC. 
[It must furnish the shareholders with full 
information relating to investment practices. 
No change in the nature of investment poli- 
cies of a fund may be made until the pro- 
posed change has received the approval of 
the shareholders. Management contracts 
must be approved by the shareholders. Re- 
ports, which are required to be made at 
least semiannually to the shareholders, must 
be made by independent auditors who have 
been approved by the vote of the share- 
holders. 


Sales literature must be approved by the 
SEC, literature is construed to be 
misleading if it includes a false statement 
of a material fact or if it fails to include a 
statement of a material fact pertaining to 
any shares offered. Any implication in sales 
literature that a shareholder will receive 
either a specified rate of return or a stable 
return is held to be misleading. Insurers 
could not use such a catchline as “inflation 
proof annuities” without explaining at once 
that stocks may go down when prices of 
consumer goods go up. They could not 
make the following statement: “A variable 
annuity provides a high yield and a pur- 
chasing power income.” General statements 
as to average annual yields and apprecia- 
tion of common stocks over a period of 
years could not be given unless they im- 
mediately stated that such statements were 
neither estimates nor guarantees of future 
performance. 


Sales 


Literature may present the advantages 
of dollar averaging, but it must also point 
out that there are inherent risks in invest- 
ment. An insurer could not make the state- 
ment that the funds in a variable contract 
account would be put into common stocks 
“all carefully chosen by a staff of invest- 
ment experts taking into consideration the 
basic soundness of the investments and their 
prospects for dividends and increases in 
value” without explaining at once that the 
“annuitant,” not the insurer, assumes any 
loss resulting from mistaken projecting of 
yields, and that the “annuitant” assumes 
the entire risk of fluctuations in the value 
of the underlying common stocks. The ad- 
vantages of the redemption provisions may 
be given, but the prospect must be told that 


vestors’ interests are made manifest involve 
investment contracts regardless of the legal 
terminology in which such contracts are 
clothed."’ 

4 Investment Company Act of 1940, Sec. 3 
(a) (3). 
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the value at redemption of the shares to be 
redeemed may be more or less than the 
actual cost. Applying this rule to the vari- 
able income contract would permit the in- 
Ssurer to give the advantages of electing 
a guaranteed income at retirement in lieu of 
a variable income, but the’ applicant would 
have to be told that the value of his accu- 
mulation units at election time may be more 
or less than the actual cost. 


If comparisons are made between mutual 
funds and other securities, the comparisons 
must be full and complete. If comparisons 
are made by an insurer between mutual funds 
and variable income contracts, the compari- 
sons must be complete and should include 
accurate information relating to the invest- 
ment policies of the specific fund with which 
a comparison is made. The comparison may 
show, in the case of a single life annuity, 
that payments will continue for life, but it 
must show that if the annuitant should live 
to receive only one monthly payment, his 
estate would receiving nothing, whereas a 
mutual fund would pay the amount in his 
account to his estate. Literature must show 
the load cost or it must contain the follow- 
ing language: “There is a sales charge to 
the investor included in the offering price 
of the shares of this company. For details 
thereof and other material information, see 
the prospectus.” A similar statement would 
be appropriate in the sale of variable in- 
come contracts. 


An offer of shares must be accompanied 
by a prospectus which contains many of the 
facts which the fund has furnished to the 
SEC. It must contain a description of the 
manner in which net asset value is com- 
puted. It must describe the loading, and 
how redemption value is calculated. It 
must give a clear statement of the invest- 
ment policy of the fund. An insurer should 
be required to accompany an offer to issue 
a variable income contract with similar de- 
scriptive matter. 


The variable income contract may bring 
supervision by the state Insurance Depart- 
ments, state securities commissions and the 
Securities and Exchange Commission. Reg- 
ulation of the variable annuity business by 
a federal agency may well be the entering 
wedge for federal regulation of the insur- 
ance business. 


There is no actual need for any life in- 
surance company to offer a common stock 


18 Speaking of inflation before the Los Angeles 
Chamber of Commerce in January, 1956, Carrol 
M. Shanks said: ‘‘There are factors in our 
present economy and strains to come in the 
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investment scheme to the general public as 
an offset against inflation. It would be bet- 
ter if all life insurance companies would 
stand foursquare with other financial insti- 
tutions in the vigorous fight against inflation.” 


[The End] 


APPENDIX 


The author includes this list of suggested 
reading material for the convenience of the 
reader. 

G. E. Johnson (with discussions by H. 
Bell and R. McLeod), “An Experiment 
With the Variable Annuity”; read before 
the Association of Life Insurance Counsel, 
May, 1953. 


W. C. Greenough, 
Retirement Income. 

G. E. Johnson, “The TIAA-CREF Re- 
tirement Annuity System,” Examination of 
Insurance Companies, Volume 5, Part 3, Chap- 
ter 17; delivered before examiners of the 
New York State Insurance Department, 1955. 

J. E. Day and M. Melnikoff, “The Vari- 
able Annuity As a Life Insurance Company 
Product,” X Journal of the American Society 
of Chartered Life Underwriters 1 (1955). 

H. H. Bellinger, R. L. Hagmann and P. 
J. Martin, “The Meaning and Usage of the 
Word ‘Annuity’,” IX Journal of the Amer- 
ican Society of Chartered Life Underwriters 
3 (1955). 

L. E. Morrissey, THE VARIABLE AN- 
NUITY—Wiill It Yield More Dollars for Re- 
tirement? (Amos Tuck School, Dartmouth 
College, November, 1955). 

J. E. Day, “A Variable Annuity Is an An- 
nuity,” 1955 InsurANcE LAw JouRNAL 775 
(December). 


A New Approach to 


L. J. Kalmbach, “The Life Insurance Busi- 
ness—Its Record and Some of Its Current 
Problems”; delivered before the American 
Life Convention, October, 1955. 


C. R. Howell, L. Holz and A. Pryatel, 
“Report of Subcommittee on Variable An- 
nuities to the Life Committee of N. A. I. 
C.,”” December, 1955. 

A. M. Sakolski, “More on ‘Variable An- 
nuities’,” Commercial and Financial Chronicle, 
August 25, 1955. 

A. M. Sakolski, “Variable Annuities—A 
Dangerous Experiment!” Commercial and 
Financial Chronicle, August 4, 1955. 
future which will call for firm government action 
and unreserved business cooperation. In short, 


governmental and business statesmanship is our 
only dependable protection.”’ 
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M. F. Dacey, E. S. Grant and A. N. 
Schwartz, “Comments on Variable An- 
nuities,” Commercial and Financial Chronicle, 
September 29, 1955. 

S. M. Sheldon, “Why ‘Variable Annuities’ 
Are Not in Public Interest,” Commercial and 
Financial Chronicle, October 6, 1955. 

“Where Secrecy Is Unwise and Futile” 
(editorial comment), National Underwriter, 
November 25, 1955. 

“Appeal That Can’t Be Safely Ignored,” 
National Underwriter, January 6, 1956. 

E. J. Faulkner, “Urges Conservative Ex- 
perimentation on Variable Annuities,” Na- 
tional Underwriter, November 11, 1955. 

J. A. Livingston, “Charms of Common 
Stocks Are Lost on Metropolitan Life,” 
The Evening Bulletin, Philadelphia, Pennsyl- 
vania, May 5, 1955. 

J. E. Day and R. L. Hogg, “New Vari- 
able Annuity Angles Brought Out,” Na- 
tional Underwriter, February 17, 1956. 

“Pru Explains How It Would Guarantee 
Variable Annuity Expenses, Mortality,” Na- 
tional Underwriter, November 25, 1955. 

“Linton Analyzes Variable Annuity, Sees 
fad Points Outweighing Good,” National 
Underwriter, December 30, 1955. 

R. B. Mitchell, “ ‘Balance’ the Big Issue 
in Imminent Battles Over Variable Annuity 
Laws,” National Underwriter, January 6, 1956. 


“Dawson’s Analysis of Variable Annuities 
States Both Sides in Objective Fashion,” 
National Underwriter, December 2, 1955. 


J. C. Perham, “ ‘Met’ vs. ‘Pru’, The Vari- 
able Annuity Touches Off a Financial Free- 
For-All,” Barron’s National Financial Weekly, 
January 23, 1956. 


A. T. Collier and H. E. Blagden, “Indus- 
try Differs on Variable Annuities,” The 
Eastern Underwriter—The Gold Book of Life 
Insurance Selling, October 7, 1955. 


W. D. Gradnow, “Key Questions in Pen- 
sion Fund Investment,” Harvard Business 
Review, July-August, 1955. 


J. F. Weston, “The Stock Market in 
Perspective,” Harvard Business Review, 
March-April, 1956. 


J. K. Galbraith, The Great Crash, 1929 
(Houghton Mifflin Company, 1955). 


Stenographic report of public hearing on 
Assembly Bills Nos. 305-307, held May 13, 
1955, before the Assembly Committee on Busi- 
ness Affairs, New Jersey. 


Stenographic report of wearing, In the 
Matter of Variable Annuities, held November 
14, 1955, before Superintendent Pryatel of 
Ohio, Commissioner Howell of New Jersey 
and Superintendent Holz of New York. 





Florida Insurance Legislation of 1955 
and Its Effects 


By J. EDWIN LARSON 


The author is State Treasurer and In- 
surance Commissioner of Florida. 


EGULATION of insurance by the states, 
as we know it today, is based largely 
upon the Supreme Court decision of 1944, 
which declared insurance to be interstate 
commerce, and Public Law 15, which was 
enacted by Congress in 1945. As students 


402 


of insurance and insurance law you are, of 
course, familiar with these historical events 
in the insurance field and with the legis- 
lative activity of the states during the past 
decade. 


The legislature, insurance industry and 
Insurance Department of Florida, through 
enactment of legislative programs since 1945, 
have assumed the responsibility placed upon 
them by Congress and Public Law 15 of 
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maintaining supervision of insurance on a 
state level. 

The unpredecented growth of insurance 
in Florida has been another guiding factor 
in the enactment of regulatory legislation to 
cope with the many problems constantly 
arising. For instance, in 14 years the num- 
ber of companies authorized to do business 
in this state has increased from 442 to 701, 
of which 55 are Florida companies. The 
number of agents’ licenses has increased 
in the same period from less than 10,000 to 
over 54,000, with premium taxes soaring 
from less than $1.5 million to over $7 million. 
Life insurance in force in Florida increased 
453 per cent in that same period of time, 
while accident and health premiums in- 
creased from a little over $1 million to well 
over $61 million, or 4,733 per cent. Other 
figures I might quote are just as astounding. 


Last year it was my privilege to discuss 
before this training conference the insur- 
ance laws then incorporated into the Florida 
Statutes. Today I shall talk about insur- 
ance legislation of 1955 and its effects. 


The 1955 insurance legislative program 
Was an extensive one. It may be classified 
under the specific phase of insurance affected 
and placed in four categories: (1) life in- 
surance legislation; (2) accident and health 
legislation; (3) fire and casualty legisla- 
tion; (4) general or miscellaneous. 


Life Insurance Legislation 

One of the most far-reaching laws passed 
last year affecting the policyholders in Flor- 
ida was the life policy standard provisions 


law. Prior to this the law merely required 
life companies to file their policies with 
the Commissioner, and it gave his office 
no specific authority to approve or dis- 
approve such documents. Unquestionably 
there was a definite need for life insurance 
policies to contain certain standard mini- 
mum requirements for the protection of the 
insurance-buying citizens of this state. 


Consequently, Chapter 29732 of the Laws 
of Florida (1955) provides certain standard 
provisions to be set forth in ordinary life 
and industrial policies, such as (1) a speci- 
fied grace period, (2) statements of ap- 
plicants to be deemed representations and 
not warranties, (3) reinstatement provision, 
(4) misstatement of age provision, (5) 
policy loans (ordinary policies) and (6) 
facility of payment clause (industrial policies). 


The Commissioner may disapprove a life 
insurance policy form and/or application 
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within a given period of time, or withdraw 
any previous approval for the following 
reasons: (1) The policy form violates the 
insurance laws of this state; (2) a title, 
heading or other indication of its provisions 
is misleading; or (3) a material part of the 
policy is printed in type substantially illegible. 


Since this act became effective in May, 
1955, we have issued a directive disapprov- 
ing all types of ’jack pot” policies or others 
which guarantee a tie-in with dividends to 
stockholders. We also regularly disapprove 
any other policies which are not favorable 
to the policyholders of this state, or which 
lend themselves easily to misrepresentation. 


Distribution of life policy proceeds.—An- 
other act provides that if a policyholder 
dies intestate or without specifically be- 
queathing the proceeds of his policy or 
policies, and if the insurance is for the 
benefit of his estate, or is payable to his 
estate, or executor, administrator or as- 
signs, the company may pay the benefits to 
the personal representative of the decedent’s 
estate and thereby be discharged from future 
liability under the policy. This act should 
prevent many of the problems and delays 
in the settlement of claims heretofore ex- 
perienced. 


Credit life insurance.—Chapter 29856 de- 
fines, in substance, that credit life insur- 
ance is that form of term insurance under 
which the life of a borrower or any pur- 
chaser of goods is insured in connection 
with a specific loan or credit transaction. 
Three classifications are (1) group, (2) 
franchise and (3) individual. 

Credit accident and health insurance is 
defined as that form of insurance under 
which a borrower of money or a purchaser 
of goods is insured in connection with a 
specific loan or credit transaction against 
loss of time resulting from accident or 
sickness. 

Neither credit life nor credit accident and 
health insurance includes any coverage sold 
in connection with real estate loans of 
more than 36 months’ duration. The total 
amount of credit insurance on the life of 
any debtor shall at no time exceed $5,000, 
except that loans not exceeding one year’s 
duration shall not be subject to such limits 
and provided that on such loans the limits 
of such coverage shall not exceed $10,000 
with any one company. This applies to 
both level and decreasing term insurance. 
However, agricultural loans not exceeding 
one year’s duration may be insured up to 
the amount of the loan commitment on a 
level term plan only. 
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The total amount of credit accident and 
health insurance shall not exceed $5,000 un- 
less written by a fully qualified accident 
and health insurance agent. Insurance com- 
panies selling credit life and credit accident 
and health insurance must establish ade- 
quate reserves. 

This law authorizes the Commissioner to 
adopt rules and regulations to regulate fur- 
ther the sale of credit life and credit accident 
and health insurance. We have held two 
public hearings in this connection, and it is 
expected that the rules and regulations will 
be adopted in April. The enforcement of 
the law and the regulations should reduce 
to a minimum the abuses experienced in 
this comparatively new field of the business. 


Group life insurance.—Chapter 29740 re- 
vises the old group life law and provides 
that a policy may be issued to insure elected 
or appointed officials of a public body as 
“employees” of such a body. 

Group life policies may be issued to cer- 
tain arrangements of employer groups or 
labor unions, either separately or in com- 
bination with each other, by appointing a 
trustee as the policyholder and permitting 
the trustee to pay premiums and handle 
insurance funds collected. The employees 
and union members insured under such 
trustee groups must be in the same or re- 
lated trades, and the majority of the em- 
ployees of each employer to be insured 
must be located within the state. 


The policy must cover at least 100 per- 
sons at date of issue, which is the same 
requirement as that found in the old law. 
The employer units must consist of at least 
five bona-fide employees when the policy is 
issued to combinations of employers and 
labor unions, or combinations of unions. 
When the policy is issued to a trustee 
established by a combination of employers 
only, at least 600 persons must be covered 
at the date of issue. The total premium 
for such an employer-trusteed group must 
be paid by the employers. 


The total amount of group life insurance 
permitted to be written on one individual 
is $20,000, unless 150 per cent of that 
person’s annual compensation exceeds $20,000, 
in which case the employee may be insured 
for one and one-half times his annual com- 
pensation, or $40,000, whichever is the 
lesser. 


Group insurance profits—A companion 
act prohibits any employer, labor union or 
association from making a profit out of any 
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group insurance plan where the employees 
or members contribute to the cost of in- 
surance. Any dividends, premium refunds, 
rate, reductions or commissions received, 
which exceed the total cost of insurance, 
must be applied to the sole benefit of the 
insureds. 


The 1955 group life laws broaden con- 
siderably the scope of group life insurance, 
making such coverage available to a greater 
number of people. 


Life agents qualification law.—Chapter 
29730 of the Laws of Florida (1955) amends 
Chapter 634, Florida Statutes, to extend 
time for a life agent to retain qualification 
status from one to two years. It also 
clearly defines excess and rejected risks and 
provides the method to be used by agents 
in writing such risks. 

The legislature also passed a corrective 
amendment to prohibit licensed nonresident 
life agents from maintaining a place of 
business in Florida. 


Accident and Health Legislation 


An amendment to the accident and health 
agents qualification law clarifies the 1949 
definition of an accident and health agent 
to include ‘“canvasser.” It eliminates the 
temporary license and, in so doing, the 
prospective agent must pass a written ex- 
amination before a license is issued. The 
agent may retain his qualification status for 
two years instead of one. 


An unlicensed, salaried home office repre- 
sentative must be accompanied by a licensed 
accident and health agent through whom 
the business must be solicited and written. 
An identical section appears in the life 
agents’ amendment. 


Group accident and health insurance.— 
Chapter 29733 amends Chapter 642.04(2), 
Florida Statutes, relating to group accident 
and sickness insurance. It provides that 
retired employees, elected and appointed 
officers, as well as individual proprietors or 
partners may be included under a group 
contract. It also provides that an associa- 
tion, to be eligible for group insurance, must 
have been organized and maintained in good 
faith for two years for purposes other than 
obtaining insurance. This provision permits 
coverage to members of such an association 
and their dependents, but it does not. extend 
coverage to the employees of the employer 
members of the association. 


A debtor may be insured under a group 
accident and health policy for loss of time, 
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bodily injury or sickness. Group insurance 
is made available to newspaper delivery boys. 


Fire and Casualty Legislation 


Chapter 29618 amends the fire and casualty 
agents qualification law, which is recog- 
nized as being one of the best in the nation 
and which has placed the fire and casualty 
agents in Florida on a high professional 
plane. 


One provision of the 1955 act prevents an 
unlicensed person from advertising as an 
insurance agent or solicitor. This was the 
intent of the 1953 law, but this amendment 
leaves no doubt that a solicitor or agent 
must be properly licensed to advertise him- 
self as such. 


Each branch office of a fire and casualty 
agency must maintain a licensed agent in 
charge. A person eligible for a license prior 
to entering the military service must apply 
for his license within 12 months from the 
date of his discharge, and his period of 
service cannot exceed three years. 


Excess and rejected business is specific- 
ally defined, and the conditions under which 
an agent may place this type of business 
are set forth. Agents who qualify through 
completion of classroom courses must file 
applications within two years after com- 
pletion of such courses, and solicitors must 
file within one year after completion of 
educational courses. 


As you know, applicants who qualify 
through educational requirements rather than 
experience must complete 200 hours of 
classroom work in an approved school or 
college. A subcommittee of the Educational 
Advisory Committee has adopted and of- 
fered to the full committee a recommenda- 
tion to increase required classroom work 
to 40 hours. The Educational Advisory 
Committee is composed of representatives 
from the University of Miami, University 
of Florida, Florida State University, Florida 
Association of Insurance Agents, State Mu- 
tual Insurance Agents Association, General 
Agents and Managers Association, company 
representatives and representatives of the 
Insurance Department. 


Countersignature.—Another 1955 act pro- 
vides that all policies written on property 
in Florida must be countersigned by a resi- 
dent local agent, who shall receive the same 
commission allowed by the domiciliary state 
of the nonresident agent. He shall receive, 
accept and retain no less than 50 per cent 
of the usual commission on policies written 
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on real and/or tangible personal property, 
including property floater policies. The 
commission on casualty lines is still 25 
per cent. 


Adjusters qualification law—The 1955 
adjusters qualification law requires that in- 
dependent adjusters must qualify for all 
lines of insurance adjusting due to the fact 
that many companies employing adjusters 
are engaged in the writing of multiple line 
insurance. 

Company employee adjusters are required 
to qualify either for all lines or for a com- 
bination of the limited classes, which are: 
fire and allied lines, including marine; 
casualty; workmen’s compensation; auto- 
mobile physical damage; and boiler and 
machinery. 


Bail bondsmen qualification law.—Bail 
bondsmen now qualify under their own 
qualification law. Chapter 29621 removed 
the limited surety agents and bail bonds- 
men from the provisions of the fire and 
casualty agents qualification law, and pro- 
vided the separate bail bondsmen qualifica- 
tion act. Bondsmen must register with the 
sheriff and the clerk of the court by Oc- 
tober 1 of each year. Runners are defined 
and are required to be licensed. 

The Commissioner is authorized to promul- 
gate rules and regulations concerning the 
activities of bail bondsmen and runners. 
In line with this authorization, I have held 
a public hearing. Rules and regulations are 
now being drafted. We have experienced 
good results already from the new bail 
bondsmen’s qualification act. 


Nonadmitted carriers act—An amend- 
ment to the nonadmitted carriers act places 
ocean marine and aviation lines under the 
provisions of the nonadmitted carriers law. 
It permits an agent to place these addi- 
tional lines with a nonadmitted company 
provided the company has been approved 
by the Commissioner. 


General Legislation 


Several of the 1955 laws, which properly 
would come under the category of “general 


legislation,” deal primarily with the in- 
ternal operation of the Insurance Depart- 
ment. One law changes the date of issuance 
of company certificates of authority from 
March 1 to June 1, allowing the Depart- 
ment auditors sufficient time to audit com- 
pany financial statements due on March 1. 


Another law creates a revolving fund and 
permits the Commissioner to publish cer- 
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tain informative books, such as the com- 
pilation of insurance laws, question and 
answer books and lists of agents, to be sold 
at the cost of printing and distribution. 
We have had a great demand for these 
publications. 

Still another act provides that examina- 
tions of agents shall be conducted in the 
Commissioner’s field office nearest to the 
place of residence of the applicant. 

A retaliatory law, a reciprocal law and 
a new financial responsibility law are three 
of the more important laws of a general 
nature enacted by the 1955 legislature. 


Retaliation —The retaliatory law imposes 
the same requirements as to fees and taxes 
on foreign and alien insurance companies 
doing business in Florida as is imposed on 
Florida companies doing business in such 
other states or countries. Whenever the 
laws of another state require Florida com- 
panies to pay fees or, taxes more burden- 
than those required of that state’s 
companies doing business in Florida, then, 
of course, Florida may require the com- 
panies of that state to pay the same fees 
or taxes. 


some 


Reciprocity.—Florida domestic companies 
are prohibited from transacting business in 
states where they are not authorized if 
those states have a similar law prohibiting 
their domestic insurers, unless they are 
qualified and licensed, from doing business 
in Florida. The intent of this section is 
to curb, ultimately, the sale of insurance 
through the mail. 


Financial responsibility —Probably one of 
the most publicized pieces of legislation en- 
acted last session was the new financial 
responsibility law covering motorists. The 
1955 act strengthened the 1947 act con- 
siderably by providing reasonable assur- 
ance that payment would be made for 
injuries and damages sustained due to the 
negligence of others in automobile accidents. 
It holds the owner and the operator re- 
sponsible if the vehicle is involved in an 
accident. The automobile tag and the driver’s 
license may be suspended up to a period of 
three years or until financial responsibility 
has been proved. If an owner or operator 
fails to show proof of financial responsi- 
bility within 30 days after an accident in 


which a person is killed or in which prop- 
erty damage amounts to $50 @r more, the 
Financial Responsibility Division may file a 
complaint with the court, and a warrant is 
issued and served by the sheriff. 


The limits of liability have been raised 
to $10,000 for injury or death of one per- 
son, $20,000 for injury or death of two or 
more persons in the same accident, and 
$5,000 for property damage. A motorist 
unable to secure automobile liability insur- 
ance through an agent may make applica- 
tion to the Florida assigned risk plan. He 
will then be assigned to a carrier which 
will insure him if he is eligible and in good 
faith, The governing committee of the 
Florida assigned risk plan is composed of 
representatives of the rating bureau, stock 
and mutual agents associations, and com- 
panies doing business in Florida. 


The suspension of drivers’ licenses and 
owners’ automobile tags has removed from 
the highways numerous irresponsible motorists. 
To some extent motorists as a whole are 
more safety conscious, and I fervently hope 
that this safety consciousness will continue 
to increase. I might add that motorists are 
obtaining better insurance coverage, so that 
affected individuals are compensated for 
damages incurred in accidents. 


Conclusion 


The insurance program enacted by the 
1955 legislature added considerable strength 
and clarity to the framework of the Florida 
insurance laws, and the newly enacted 
legislation laid the foundations for the regu- 
lation of the more recently developed fields 
of the business. To administer properly 
the provisions of the insurance laws I have 
established 15 field offices, in strategic dis- 
tricts throughout the state, which are 
staffed with qualified personnel. 


As the insurance business continues to 
expand, which it will do in our rapidly 
growing state, my purpose as Insurance 
Commissioner will be to keep abreast of 
this growth and development by enforcing 
the laws and by proposing, with the co- 
operation of the industry, such legislation 
as is needed from time to time for the 
protection of the citizens of our great state. 


[The End] 


“Medicine and insurance ate two outstanding examples of self- 
discipline. We need more of it.”—Dr. George F. Lull, secre- 
tary and general manager of the American Medical Association. 
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Auto Liability Insurance: 
What Is Its Future Course? 


By HERBERT A. KUVIN 


and director of insurance law training 
programs and conferences, School of 
Law, University of Miami, Florida. 


| Mr. Kuvin is associate professor of law 


UTO liability insurance, the problem 

child of the insurance industry—the 
controversy and agitation relative to sick- 
ness, accident and health insurance to the 
contrary notwithstanding—is the subject of 
very much consideration by economists, 
sociologists, jurisprudents and _ politicians. 
Newswriters, editors of both trade papers 
and newspapers, insurance officials, na- 
tional organizations of the liability and 
casualty insurance industry, law school pro- 
fessors and lawyer organizations of all 
kinds are also involved. 


What is this all about? 
headed? 


Where is this 


These are not going to be the predictions 
of “a professor in an ivory tower.” It will 
be a survey, comparison and collation of 
what is believed to be an analogous devel- 
opment between an established and ac- 
cepted branch of the insurance business and 
the law of liability. 

At present, automobile liability is based 
on the common law concepts of liability 
based on fault, subject to freedom from lia- 
bility upon the proof of (1) contributory 
negligence of plaintiff, (2) assumption of 
risk by plaintiff and (3) nonnegligence of 
defendant. The last-mentioned defense, 
(3), may be divided into the following con- 


cepts: third, independent, intervening, con- 
scious element; last clear chance as applied 
to plaintiff; failure to prove negligence of 
defendant; and unavoidable accident.’ 

We will not consider the question of 
whether policies covering liability imposed 
by law or indemnifying for damages sus- 
tained by reason of the ownership, main- 
tenance or operation of automobiles are 
indemnification or liability contracts. 

However, either or both types of insur- 
ance have resulted from the fact that auto 
liability is based upon the common law of 
torts. This is true in all categories: per- 
sonal injury, property damage, property 
loss, etc. 

What is the 
probabilities in 


evaluate the 
determine what 
will be the future course of this insurance 
coverage? Insurance is a business affected 
with a public interest or use and is regarded 
as quasi-public in character.’ 


best way to 


order to 


What the Supreme Court said applies 
with equal force today: 

“A person has no property, no vested in- 
terest, in any rule of the common law. That 
is only one of the forms of municipal law, 
and is no more sacred than any other. 
Rights of property which have been created 
by. the common law cannot be taken away 
without due process; but the law itself, as 
a rule of conduct, may be changed at the 
will of the legislature, unless pre- 
vented by constitutional limitations. In- 
deed, the great office of statutes is to 
remedy defects in the common law as they 


LLL CCC ati 


1 All of this implies the inclusion of the legal 
principles of respondeat superior, agency, 
family car doctrine, master and servant, etc., 
within the entire law of torts, as at common 
law. 

2See 44 Corpus Juris Secundum 481-484, Sec. 
24, and Sec. 64, pp. 542-544. 

344 Corpus Juris Secundum 518, Sec. 55, 
note 2: cf: Buxton v. Midwestern Insurance 
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Company, 102 F. Supp. 500 (DC La., 1952); 
Feller v. Equitable Life Assurance Society of 
the United States, 57 So. (2d) 581 (Fla., 1952): 
Bankers Life & Casualty Company v. Cravey, 
208 Ga. 682, 69 S. E. (2d) 87; Dearborn Na- 
tional Insurance Company v. Forbes, 329 Mich. 
107, 44 N. W. (2d) 892; Mann v. Policyholders’ 
National Life Insurance Company, 78 N. D. 
724, 51 N. W. (2d) 853. 
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are developed, and to adapt it to the 
changes of time and circumstances.”’* (Italics 
supplied. ) 

Are there changes of times and circum- 
stances, such as referred to by this juris- 
prudential pronouncement, with reference 
to. this subject? 

Just to note a few indications (more evi- 
dence of them will appear later herein), 
refer to what a president of an automobile 
liability insurer had to say at the Third 
Annual Miami Insurance Law Conference.* 
The presiding justice of the New York Su- 
preme Court, Appellate Division, First De- 
partment, advocated (even though he 
declaims such purpose) arbitration of auto- 
mobile liability cases. An executive vice 
president of the American Arbitration As- 
sociation advises that the use of arbitration 
in the insurance field is being resorted to, 
albeit not enough for effective results.’ A 
vice president of one of the very large casu- 
alty and liability insurance groups discusses 
the new endorsement provisions of automo- 
bile liability insurance policies, termed a 
“voluntary endorsement,” which he claims 
is a misnomer and was instituted to meet 
the problem of obviating compulsory insur- 
ance.» A manager of the claims bureau of 
one large national association of stock com- 
pany casualty insurers reports that the 
common law remedy of subrogation, as re- 
lated to property damages where both 
automobiles or vehicles involved are in- 
sured, is now being substituted by the de- 
vice of arbitration of interinsurance company 
claims resulting from subrogated rights.’ 


What about the cry of the common law 
right of trial by jury? Are these rights 
being surrendered voluntarily by those who 
are most loud in defense of the preservation 
of such right? 


Now that “insurance” is “commerce” with- 
in the contemplation of the United States 
Constitution,” what will be the attitude of 
the federal government not only as to regu- 
lation but also as to the entire question of 
automobile liability, damages, recovery, 


*Second employers’ liability cases, 223 U. S. 
1, 49, 32 S. Ct. 169, 175, 56 L. Ed. 327, M6 
(1911). 

5 Joseph P. Craugh, “‘The Problem of the 
Financially Irresponsible Motorist,"’ 1955 Insur- 
ance Law Journal 310 (May). 

® David W. Peck, ‘“‘The Law’s Delay—What 
Insurance Companies Can Do About It,’’ 1956 
Insurance Law Journal 7 (January). 


t J. Noble Braden, ‘‘The Use of Arbitration in 
Settling Insurance Claims,’’ 1956 Insurance Law 
Journal 15 (January). 
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practice, procedure, etc.? Remember that 
this pronouncement, which changed the en- 
tire philosophy of insurance industry regu- 
lation and is still a threat to such regulation 
on a state level, was made 33 years after 
the same Court held that no person had a 
vested right to the common law. 


Workmen’s compensation law, as we 
know it today, is accepted as the legal, 
social, economic and jurisprudential order. 
The validity of this system and the effective- 
ness thereof is not agitated except from 
the point of view of the sufficiency of the 
schedules of recoveries. 

It is believed that the history and devel- 
opment of the law involving employer and 
employee liability and the evolvement of 
the workmen’s compensation legislation is 
a parallel to the current problem being 
considered. 


Let’s refer to the history of the develop- 
ment of workmen’s compensation law as 
disclosed by the legal works that are refer- 


ence records and available at this time. 


One writer” took the law of employers’ 


liability as it existed on the European con- 
tinent in 1897 and gave the development 
from the Roman law, Mosaic law and 
then the common law. He develops the 
history of this branch of law in Germany 
since that country became the first to be 
industrially developed. In 1868, after con- 
siderable agitation and much controversy, 
a petition was presented by the Prussian 
minister of commerce in the Reichstag. The 
draft of legislation contained in the petition 
was passed and received imperial sanction 
on June 7, 1871. This legislation provided 
that all entrepreneurs of railways, mines 
and factories were liable for the deaths and 
bodily injuries caused by the carrying-on 
of such activities. Liability was fixed un- 
less the employers could show that such 
injuries or deaths were caused by a vis 
major or through the fault of the persons 
injured or killed. Contributory negligence 
of the plaintiff was no excuse. This legis- 
lation applied to employees and third par- 


* Raymond N,. Caverly, ‘‘New Provisions for 
Protection from Injuries Inflicted by an Un- 
insured Automobile,”’ 1956 Insurance Law 
Journal 19 (January). 

°N. Morgan Woods, ‘‘Nationwide Inter-Com- 
pany Arbitration Agreement,’’ 1956 Insurance 
Law Journal 47 (January). 

”U, 8. v. South-Hastern Underwriters Asso- 
ciation et al., 5 Fire and Casualty Cases 194, 322 
U. S. 533, 64 S. Ct. 1162, 88 L. Ed. 1440 (1944). 

" Higgins, ‘‘Employers’ Liability on the Con- 
tinent,’’ 9 Juridical Review 249 (1897) and 10 
Juridical Review 46 (1898). 
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Public opinion is the parent of all laws, 
whether court-made or legislative, Mr. 
Kuvin emphasizes in his paper. 

e 


ties. The act defined a vis major as an 
unpreventable external accident, and what 
constituted such an accident was a question 
to be settled by the courts. 

Liability was also imposed for the acts 
of the employers’ agents or servants, thus 
disposing of the common law defense of the 
fellow servant rule. This law did not bar 
an action at common law (where the de- 
fenses of contributory negligence, fellow 
servant rule and no negligence of defendant 
were available), but the rule of unjust en- 
richment was invoked. If the claimant re- 
ceived full recovery by his action under the 
act, he could not maintain his action or 
recover any damages under the common 
law. If he did not recover a full amount, 
he could then recover the difference in the 
subsequent action. 

This type of legislation was justified on 
the ground of “public policy.” The ex- 
pression of “public policy” was admittedly 
a vague term under the various periphrases 
such as the “development of trade,” “social 
evolution,” “the nature of the case” and 
similar roundabout clichés. 


This same author cites other writers who 
maintain that any community that permits 
the existence of such businesses which 
carry risks of injury to persons should 
demand that the losses occasioned thereby 
be borne by these businesses. Therefore, 
the entrepreneur should have imposed upon 
him a guaranty of liability.” 


Then the invention of steam power, the 
development of machinery driven by this 
power, the creation of the joint-stock own- 
ership method of industrial establishments, 
the concentrations of employees under 
larger and ever-increasingly larger manu- 
facturing establishments—all as distinguished 
from the original master-servant-apprentice 
relationship—are projected as the reasons 
for increased feeling in favor of establishing 
the legal responsibility of the master. He 
then goes on to indicate how the cause of 


“” How like our dangerous instrumentality 
theories and compulsory insurance advocations 
this is. 

4 Obviously, this is the forerunner of the 
mutual liability insurance entity idea which 
seems to have enjoyed its development with the 
advent of workmen's compensation law enact- 
ments in this country. 
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the employee is not only undertaken by the 
lawyers, but also has gone beyond that 
stage to include the economists and social 
scientists—thus resulting in three methods 
being attempted to solve this problem 
(namely that of employer-employee liability 
law). 

In Belgium, Austria, France and Ger- 
many the inversion-of-proof rule has been 
resorted to, that is, the employer is pre- 
sumed to be liable and the burden is upon 
him to show his freedom from negligence, 
the employees’ own negligence or that 


other persons’ negligence caused the damages. 


The next theory was that of “professional 
risk,” which is that risk affecting a deter- 
mined profession independently of the fault 
of the masters or their workmen. This is 
based upon the inherent danger of the oc- 
cupation. This theory eliminates the em- 
ployers’ defense of assumption of risk. This 
principle was tried in Switzerland, and after 
a period was found impracticable and was 
removed by referendum vote. However, 
the legislation in Germany and Austria is 
based upon ‘the principle of professional 
risk implemented by compulsory insurance. 

The third theory is that of insurance. 
Only Germany and Austria have compul- 
sory insurance. In these countries the in- 
surance corporation is composed of all of 
the employers in a particular trade in the 
whole empire.” 

Another authority on the history and 
development of workmen’s compensation 
law, with its transition from the common 
law of employer-employee liability, traces 
its history from Europe to England and 
then to our United States.” 

This author starts with Priestly v. Fowler™ 
in England. This decision established the 
doctrine (under the common law) that an 
employer was not liable for the injuries in- 
flicted upon one workman by the negligence 
of a fellow servant. Five years later this 
same doctrine was adopted, and the English 
decision was followed, by Chief Justice 
Shaw of Massachusetts in Farwell v. Boston 
etc. Railroad Company.“ The principle of 
the fellow servant rule was firmly estab- 
lished in England by Bartonshill Coal 
Company v. Reid™ after very heated argu- 


“ Bradbury, Workmen’s Compensation and 
State Insurance Laws of the United States 
(Banks Law Publishing Company, 1912). 

13M. & W. 1 (1837). 

% 4 Metc. 49 (1842). 

17 3 Macq. H. L. Cas. 266 (1858). 





the House of Lords. Based on 
this principle, the courts strictly construed 
who was a fellow servant. They went to 
the extreme of holding that general super- 
intendents and general managers were 
fellow servants of the injured employee, 
thereby absolving the master from _ lia- 
bility.” They even held that a seaman was 
a fellow servant of his captain.” 


ments in 


The author indicates that in this country 
the fellow servant rule was not applied 
with the rigor of the English courts, but 
that it was greatly modified by the “alter 
ego” principle with relation to those clothed 
with authority to direct the work of em- 
ployees. Also, the courts of the United 
States held that under certain circumstances 
workmen employed or engaged in different 
departments of the same establishment were 
not fellow servants. 

The decisions of the courts of 40 sover- 
eign states and state legislative enactments 
attempting to effect a softening of the fel- 
low servant rule together with the decisions 
of the federal courts and the acts of Con- 
produced a conglomerate mass of 
heterogeneous hodgepodge of rules, doc- 
trines and exceptions which no one could 
pretend to understand. This condition ex- 
isted for so long that the Supreme Court 
finally was compelled to comment thereon.” 


gress 


England enacted the employers’ liability 
act™ which was intended to bring the law 
back to where it was prior to the Priestly 
decision. Its chief purpose was to soften 
the fellow servant rule and to bring it more 
nearly in line with the American decisions. 

Many of the American states followed 
suit and adopted employers’ liability acts 
based on the English counterpart. Con- 
gress took a hand at it and passed a sim- 
ilar act that applied to matters relating to 
interstate commerce. In a measure the act 
modified, and in some instances nullified, 
the state laws.” 


Herewith in chronological order are the 
original workmen’s compensation acts as 
passed by the various jurisdictions :™ 


% Conway v. Belfast & Northern Railroad 
Company, 11 IrmL. R. 345; Hall v. Johnson, 
3H. &C. 589. 

% Hedley v. Pinkney & Sons 8.8. Company, 
1 Q. B. 58, 61 L.. J. Q. B. 179. 

» Baltimore & Ohio Railroad Company v. 

' Baugh, 149 U. S. 368 (1892). 

21 43 & 44 Victoria, c. 42 (1880). 

235 Stat. 65, Ch. 149, and 36 Stat. 291, Ch. 
143 (1908). 

*3 See work cited at footnote 14, in which may 
be found the original texts of such laws. 

* The legislation authorized the formation 
of mutual liability insurance companies in addi- 
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° 
A plan has been introduced in the 
Maryland Legislature to amend and 
supplement the workmen’s compen- 
sation law in order to include motor 
vehicle accident claims. This would 
have the effect of placing drivers and 
automobile owners in the class of 
“employers,” and injured claimants in 
the class of “employees.” 

© 


1906—British Workmen’s Compensation 
Act, 6 Edward VII, Chapter 58; California, 
Laws of 1911, Chapter 399; Illinois, Laws 
of 1913, page 335; Kansas, Laws of 1911, 
Chapter 218; Massachusetts, Laws of 1911, 
Chapter 751, as amended Laws of 1912, 
Chapter 571; Michigan, Laws of 1912, Num- 
ber 3;* Nevada, Laws of 1911, Chapter 183; 
New Hampshire, Laws of 1911, Chapter 
163; New Jersey, Laws of 1911, Chapter 
95 (Chapter 368 provided that written no- 
tice that the act does not apply must be 
given at the time of employment; Chapter 
241 created a commission to improve on 
efficiency of the act); Ohio, 102 Ohio Laws 
254; Rhode Island and Providence Plan- 
tations, Laws of 1912, Chapter 831; Wash- 
ington, Laws of 1911, Chapter 74; Wisconsin, 
Laws of 1911, Chapter 50. New York has 
a law passed but same was declared 
unconstitutional.” 

1908—federal employer’s liability act was 
passed. 

In 1906, Harvard University, apparently 
realizing that public, legal, economic and 
political consideration of the employer- 
employee situation was at a high pitch, 
undertook a symposium on the legal prob- 
lems involved and published the papers 
delivered at the symposium.” 

The symposium was participated in by 
such authorities of that time who are de- 
scribed by the editor of the publication * 
in effect somewhat as follows: 


tion to the subject matter of the workmen's 
compensation. 

* Ives v. South Buffalo Railway Company, 
201 N. Y. 271, 34 L. R. A. (N. S.) 162 (1911). 
The court stated that the employer can protect 
himself against the losses he sustains under the 
common law actions by insurance and by an 
addition of the cost of such insurance to the 
price of his wares so as to cast the ultimate 
burden on the consumer. 

* XVIII The Green Bag 193 and following 
(1906). 

2? See work cited at footnote 26, at p. 228. 
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Roger S. Warner, one of the younger 
members of the Boston bar, in his earlier 
experience was concerned with the trial of 
cases on behalf of liability insurance com- 
panies and was then a member of the law 
firm of Warner, Warner and Stackpole of 
Boston; Mr. J. L. Quackenbush was coun- 
sel for the operating department of the 
New York street railway lines; Mr. Russell 
Duane was assistant counsel for the Phila- 
delphia Traction Company; Mr. Roy O. 
West was city attorney for the City of 
Chicago, Illinois; Mr. Newton R. Crane 
was an American lawyer then practicing in 
London, England; Mr. G. De Leval was 
counsel to the United States Consulate 
General in Brussels, Belgium; Mr. B. H. 
Conner was associated in practice with Sir 
Thomas Barclay in Paris, France; Mr. 
Henry Burnham Boone of Charlottesville, 
Virginia, had been a resident of Italy for 
several years. The remainder of the par- 
ticipants in the symposium were either 
plaintiffs’ or insurance company attorneys. 


The titles of the subject matter of the 
symposium were “Employer’s Liability as 
an Industrial Problem”; “The Abuse of 
Personal Injury Litigation’;* “Personal 
Injury Actions and Workmen’s Compensa- 
tion In England”; “The Belgian Law of 
1903” (workmen’s compensation act which 
went into effect in 1905); “Workmen’s 
Compensation In Italy”;” “Employers’ Lia- 
bility in France” (1898 legislation in a code 
country). 


Apparently only five years elapsed from 
the time of this symposium until some of 
the state legislatures undertook and finally 
passed the original workmen’s compensa- 
tion acts in the United States. 


It must be remembered that the research 
of this background of the development and 
evolution of the legislation relative to work- 


men’s compensation law was confined 


strictly to legal periodicals and recognized 
reference works. No attempt was made to 
delve into the “dead files” or “morgues” of 
the newspapers, magazines or periodicals, 
or to delve into the publications of the 


% This section and topic was treated by eight 
of the participants. It reads like a current 
critique of the usual session of the average bar 
association which deals with the subjects of 
ethics, jury tampering, champerty and main- 
tenance, ambulance chasing, solicitation, unau- 
thorized representation of claimants, excessive 
verdicts, perjury of claimants or their expert 
witnesses, malingering and all of the other 
complaints which are currently heard in all 
circles interested in the subject of personal 
injury litigation. Also, the subjects of over- 
crowded courts, inadequate court facilities and 
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various trades such as labor, insurance, 
commerce or otherwise. Neither was any 
attempt made to investigate the publications 
of the. economic, sociological, industrial, 
legislative, Congressional or bureau organi- 
zations. From a careful reading of the 
material examined by this writer, and with 
the awareness of the various elements in- 
troduced into the present agitation on the 
subject of automobile liability law, it is fair 
to assume that the economists, philosophers, 
humanitarians, sociologists and all of the 
other “ists” of that period were as active, 
vociferous and loquacious as they are today. 


Lawyers being a conservative lot, it was 
deemed advisable to ascertain what they 
had to say about the situation of personal 
injury law as it existed in their time. 
Julius Hirschfeld, an attorney, makes 
comparisons relative to the effectiveness 
of the English workmen’s compensation law 
and that of Germany.” He concludes that 
the primary distinction is with that of the 
subject of insurance. No useful purpose 
would be served to dwell on his comparison 
since now it is an accomplished fact that 
all of the United States has adopted the 
English version of this legislation. How- 
ever, it is of importance to note that studies 
were made of the various continental ap- 
proaches to the subject of employer- 
employee personal injury claims as a branch 
of the general legal problem of personal 
injury liability and disposition of same. 


P. Tecumseh Sherman, a prominent New 
York attorney, wrote an article on the fol- 
lowing question: “Can The German Work- 
men’s Insurance Law Be Adapted To 
American Conditions?” He compares the 
English act of 1906 with the German law 
as codified in 1911, and quotes copiously 
from the Minutes of Evidence, 1910, New 
York Employers’ Liability Commission. He 
leans heavily upon the opinions of Farnum, 
Freund, Seager and Moot in Survey (New 
York, May 4, 1912), pages 239, 243 and 245, 
and concludes that the preponderance of 
opinion is undoubtedly in favor of caution 
and a trial of the English system. 


undue delay in determination of litigation with 


the cost and social and economic evils are 
projected and asserted. 

2 This act went into effect by Edict of Um- 
berto I, King of Italy, with approval of Senate 
and Deputies on March 17, 1898. 

»” “A Few Observations on Workmen's Com- 
pensation in Germany and Here,” 13 Journal 
of Comparative Legislation and International 
Law (N. S.) 119 (1912-1913) (English publica- 
tion). 

3161 University of Pennsylvania Law Review 
67 (1913). 
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In 1915, Mr. Sherman wrote a very 
learned and complete article on the devel- 
opment of the laws of workmen’s compen- 
sation in France, Great Britain, Germany 
and Austria because they were the principal 
industrial countries and because they had 
this type of legislation prior to the Ameri- 
can adoption of same.” In his work he 
forth a comprehensive bibliography, 
and develops his subject under six heads or 
divisions: 


1—The 

1i—The Law of Employer’s Liability Ex 
Delicto 

1l1I—The Novel 


bility (of employers) 


sets 


Introduction 


Theories of Responsi- 
I1V—The Principles of the Compensation 
Laws 
V—Economic and Sociological Theories 
Vi—Objections to the Compensation Law 


It is recommended reading for all per- 
sons interested in the current subject of 
automobile liability, and is recom- 
mended as a background to thoroughly 
understanding workmen’s compensation as 
it is today. 


also 


This writer undertook to investigate one 
further aspect of the subject. What was 
the reaction of the bench and bar to this 
innovation ? 


The reaction of all interested was aptly 
expressed by one of the legal profession 
as follows: 


“After a period of investigation and edu- 
cation, workmen’s compensation laws have 
received such general approval in this 
country within the last few years that about 
two-thirds of all the states have such laws 
in force. The desirability of such laws 
seems no longer to be brought in question; 
and if anyone doubts the failure of the old 
laws affecting employer’s liability, a study 
of the reports of the New York Commis- 
sion appointed to investigate the subject, 
and of the joint commission of the National 
Civic Federation and the American -Feder- 
ation of Labor will be convincing.” ™ 


“= P. Tecumseh Sherman, ‘“‘The Jurisprudence 
of Workmen's Compensation Laws;"’ 63 Uni- 
versity of Pennsylvania Law Review 823 (Octo- 
ber, 1915). 

% Lewis C. Williams (of the Richmond, Vir- 
ginia, bar), 22 Case and Comment 296 (1915- 
1916). 

“Henry W. Bullock (of the Indianapolis, 
Indiana, bar), ‘Social Insurance,"’ at p. 289; 
Lucian W. Chaney (of the Department of 
Labor, Washington, D.C.), ‘‘Compensation Fac- 
tor in Accident Reduction,”’ at p. 300; Wayne 
C. Williams (member, Industrial Commission of 
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Other writers in the same volume of that 
publication reacted in like effect.” 

This concludes the historical development 
of the transition from the common law 
application of the law of employer-employee 
and the device of insurance as a means of 
protection for the employer, to the applica- 
tion of the legislative enactments on what, 
at that time, was considered a revolutionary 
social change, to what is now accepted as 
commonplace—the workmen’s compensation 
laws and procedure. 


What prompted this article and the ap- 
proach thereto? 

The State of Maryland has had bills on 
this subject introduced in both houses of 
its legislature. On February 15, 1956, H. B. 
108 was introduced in the House of Dele- 
gates, read for the first time and referred 
to the Committee on Rules. On the same 
date, S. B. 112 was introduced in the Sen- 
ate and referred to the Committee on Rules. 
Both of these bills would amend and sup- 
plement the Maryland workmen’s compen- 
sation and motor vehicle codes ® to “provide 
compensation for accidental injury involv- 
ing a motor vehicle, requiring annual re- 
registration of all motor vehicle operators 
contingent on proof of an effective motor 
vehicle compensation policy, and establish- 
ing the ‘Uninsured Motorist Fund’ for cer- 
tain claimants financed by an additional 
annual motor registration fee relating gen- 
erally thereto and changing the ‘Industrial 
Acciclent Commission’ to be ‘State Accident 


eb 


Comunission’. 


This is an attempt to amend and supple- 
ment the workmen’s compensation law in 
order to include motor vehicle accident 
claims. This would have the effect of 
placing the drivers, owners and maintainers 
of automobiles in the class of “employers,” 
and injured claimants in the class of 
“employees.” 


This is an implementation of the sug- 
gestion of a professor of law.” It is not 
the only move in this direction. I must 
frankly admit that I was probably in error 
in writing: 


Colorado), ‘‘The Argument for Workmen’s 
Compensation,’’ at p, 304; W. V. Tanner (Attor- 
ney General, Washington), ‘‘Workmen’s Com- 
pensation in the State. of Washington,’’ at 
p. 308: Hon, William W> Thornton, ‘‘The Fed- 
eral Employer's Liability Act,’’ at p. 323. 

% Sec. 84-97, Art. 101, would be added to the 
workmen's compensation code; and Secs. 21A 
and 80A; Art. 66%, would be added to the 
motor vehicle code. 

%* Ehrenzweig, Full Aid Insurance for the 
Traffic Victim (University of California Press, 
1954). 
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The writer believes that all liability 
and casualty insurance companies 
should survey the idea of possible in- 
surance provisions for facilities to 
undertake the transition from “lia- 
bility as imposed by law” coverage to 
“compensation” type coverage of 
motor vehicle owners and operators. 


“Probably, its implementation will not be 
witnessed within his lifetime or mine; yet, 
one cannot confidently say that it will never 
be.” * 

After working on this paper, realizing 
that agitation for the passage of the work- 
men’s compensation laws was accomplished 
within a period of approximately 13 years, 
from 1898 to 1911, it would be proper for 
me to change my estimate and I hereby 
do, based upon what is taking place all 
over these United States at this time. 

Professor Ehrenzweig has collected a 
bibliography * and list of articles, together 
with copious notes,” relative to this subject. 

Now with the introduction into the 
Maryland Legislature of a plan which looks 
to amending the workmen’s compensation 
law (in fact, it is a plan to bring motor 
vehicle liability cases within the framework 
of that law—in effect, a slight variation 
from the Ehrenzweig proposal), let’s take 
a look at what is happening throughout the 
United States. 


Is history repeating itself? Is motor ve- 
hicle liability law following the transition 
and taking the same path of evolution that 
employer-employee liability law followed? 
Will it produce the same result? 

What is law? It has been defined as fol- 
lows: “The body of rules or principles, 
prescribed by authority or established by 
custom, which a state, community, society, 
or the like recognizes as binding on its 
members... .”® 


We all realize that law is the develop- 
ment of custom, usage and expediency. The 


* Kuvin, ‘‘Full Aid Insurance for the Traffic 
Victim,’’ 8 Journal of Legal Education 386, 388 
(book review). 

% See work cited at footnote 36, at pp. 61-65. 

% See work cited at footnote 36, at pp. 41-60. 

“New Century Dictionary, p. 930. I took 
this definition because I did not wish to get 
into controversies with jurisprudents, who are 
divided into naturalists and positivists, or with 
the other philosophical scientists, who either 
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common law is the pronouncement of the 
courts in their reported decisions resulting 
from the application of certain concepts to 
particular situations then presented to them. 
What motivates courts to render their de- 
cisions in particular directions? Those that 
have had experience with litigation realize 
that courts are made up of human beings: 
lawyers, who are the advocates; parties, who 
submit their contentions by and through 
their advocates; juries, the arbiters of the 
factual and the judges, who apply 
certain concepts to the factual determina- 
tions to arrive at the terminal determination. 
Law is not an exact science. It isn’t even 
exact. It is utilitarian by reason of its non- 
rigidity and flexibility. How often have we 
heard the axiom: “When the reason for 
the rule no longer exists, the rule fails.” 


issues; 


Man, realizing that the dispensers of jus- 
tice are human and not infallible, provided 
a system of appeals. Even this safeguard 
or provision for attainment of the desired, 
but not often attained, goal of near perfec- 
tion in justice is made up of human beings. 
(Perhaps some day scientific robots, such 
as electronic brains, may eventually be the 
dispensers of justice or the final site of ap- 
peal.) One does not have to dwell too long 
on the inaccuracies and disagreements of, 
and the public dissatisfaction with, the court- 
made body of laws and their applications. 


When the public becomes aroused to the 
end that public opinion is loudly and force- 
fully expressed, then the legislatures enact 
laws to modify, change, correct, replace or 
even create rules of conduct in specific or 
general situations. This we call either con- 
stitutional or statutory law. 


In the workmen’s compensation law de- 
velopment we had the common law liability 
between employer and employee. The law 
of negligence in automobile accident cases 
is identical, with the same priciples of law 
pertaining to liability and with the same 
freedom from, or defenses in exculpation 
from, liability. 

The litigation is of the same type. The 
same cries exist today as existed in the 
former situations: law’s delay,” use of arbi- 
tration” and abuses in trials of negligence 
cases.” All one has to do is raise the sub- 


inductively or deductively arrive at various con- 
clusions as to what law is. This definition is 
the concept of the average lawyer and person. 

“| See work cited at footnote 6. 

*“ See work cited at footnote 7. 

*% Life, November 10, 1952; Frank, Courts on 
Trial (1949), p. 116; Hoffman and Brodley, 
“Jurors on Trial,’’ 17 Missouri Law Review 235 
(1952). 
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ject with any group of attorneys (for both 
plaintiffs and defendants) in order to start 
discussions on the evils with the result that 
one wonders if the situation is as bad as 
it is, why the lawyers, jurists and politicians 
insist on continuing this device. 


Many jurisdictions have been unsuccess- 
fully bombarded, in prior sessions of their 
respective legislative bodies with introduc- 
tions of legislation, to enact“ (a) compul- 
sory insurance, (b) comparative negligence, 
(c) liability without fault, (d) unsatisfied 
judgment funds, (e) comprehensive insur- 
ance plans and (f) statutory laws akin to 
workmen’s compensation laws. 

However, again the “round robin” starts 
in the legislatures that are currently in ses- 
Here is a summary of the present 
situation :* 


sion. 


“Check your legislative Newsletters for 
details on all important legislation. Here, 
by subject, are some of the highlights: 

“COMPULSORY: Georgia, Kentucky, 
South Carolina, New Jersey, New York and 
Pennsylvania all have new compulsory bills. 

. . [In] Michigan for example, the Sec- 
retary of State is reported to be studying 
the merits of a similar plan (compul- 
sory indemnification which would require 
uninsured drivers to pay a fee into a fund 
to pay claims of persons injured by un- 
insured drivers). 

“NEGLIGENCE: There are new com- 
parative! bills (introduced) in Arizona, 
Kentucky, New Jersey, New York, Michi- 
gan, and Pennsylvania. 

“UNSATISFIED JUDGMENT: Bills 
have been introduced to date in three states 
—Kentucky, New York and Massachusetts 
which would set up unsatisfied funds....” 

The authors of a certain article“ are 
strongly opposed to the substitution of the 
principle of “liability and limited compen- 
sation without fault” for the deeply rooted 
legal principle allowing recovery of full dam- 
ages for actionable wrongs causing motor 
vehicle accidents. Proposals that some sort 
of “workmen’s compensation” be provided 


** See works cited at footnotes 5 and 36. 

* General letter of National Association of 
Independent Insurers to its members dated 
February 9, 1956, identified GL-56-2, p. 3. 

*“ Wisconsin nas a comparative negligence 
statute which provides that the claimant cannot 
recover if his negligence or fault exceeds 50 
per cent. The jury must submit findings of fact 
on the degree of negligence of the parties and 
the court molds the verdict in favor of the 
winner. 

“Ryan and Greene, ‘‘Pedestrianism: A 
Strange Philosophy,’’ 42 American Bar Associa- 
tion Journal 117 (February, 1956). 


414 


for victims of such accidents are not new. 
Last fall The Saturday Evening Post, in an 
article by Judge Samuel H. Hofstadter of 
New York, gave wide publicity to the al- 
leged merits of “administrative compensa- 
tion” in such cases. The opponents, authors 
of the previously cited article, try to point 
out the many fallacies of what they term a 
remarkable Utopian scheme. 


Mr. Spectator,* in his prognostications re- 
lative to automobile liability insurance, head- 
ing his article, “Compulsory Auto—Less Talk, 
More Action,” states in part as follows: 


“The demands for compulsory automobile 
insurance will not make as many headlines 
in 1956 as they did in 1955, but Mr. Specta- 
tor sees the new year as a place for more 
decisive action on this troubled question. .. . 


“The forces favoring laws compelling mo- 
torists to buy insurance or be financially 
responsible hit their high mark late in 1955 
and the strength of their attack will prob- 
ably dwindle from now on. 


“That’s why Mr. Spectator looks for real 
action on this question this year. And he 
sees most of the action taking forms similar 
to the proposal made by Superintendent 
Holz in New York—a sizeable levy on un- 
insured cars before they can be permitted 
to travel on the roads. This money would 
make up a fund to pay damages and/or 
injuries caused by uninsured cars. 


“The companies’ action in New York to 
protect present policyholders by endorse- 
ment! was a noble experiment that never 
had a chance to succeed. In addition to 
putting the burden on the prudent man who 
buys a policy, this scheme could lead to 
legal problems in settling claims and other 
technical difficulties. 


“You may not hear so much about com- 
pulsory auto insurance this year, but what 
you hear will be more important than in 
previous years.” 


Another widely read commentator and 
authority of casualty and liability insurance 
matters™ has constantly hammered at this 


* The Spectator, January, 1956, p. 20. 

*® This endorsement provision is found in 
some policies as extended coverage whereby 
the assured and members of his household are 
insured against injuries sustained while riding 
in the assured car or while passengers in public 
er private conveyances and also as pedestrians, 
if injured by an operator of an uninsured auto- 
mobile or a hit-and-run driver. 

5 Roger Kenney, insurance editor, 
States Investor. 


United 
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problem. Here are some of the titles and 
subtitles of his editorials on the subject, 
with the dates of their appearances: 


“Unsatisfied Judgment Coverage—The Para- 
dise of the ‘Fancy Under-Writer’. Survey 
of Current Offerings Points Up Some Dan- 
gers Which Should Concern Commissioners 
As Well As the Insurance Industry.” Sep- 
tember 11, 1954. 

“Giveaway Program—Now Proposed in 
New York to Ward Off Compulsory. We 
Warn Special Committee of Stock Com- 
pany Representatives That The Cure May 
Be Worse Than The October 
23, 1954. 

“The Grand Gamble in Massachusetts Com- 
pulsory Rates for 1955—From an Address 
by Roger Kenny Before Massachusetts As- 
sociation of Insurance Agents at Boston, 
October 27, 1954.” October 30, 1954. 

“Troubles Already Brewing in 1955 Mas- 
sachusetts Compulsory Rates—‘Pinning the 
Tail on the Donkey’ Technique of Rate 
Making Leads Companies Into A Political 
Snare—Post-Election Revelations Indicate 
Companies and the Public Have Been Mis- 
lead As to the Efficacy of the Point System 
of Traffic Safety.” November 27, 1954. 

“Casualty Companies Now Looking Abroad 
For Solution of Compulsory Problem—We 
Warn Them Too Much Stress Upon the 
British Plan May Lead To Saddling the 
Industry With A Company-Supported Un- 
satisfied Judgment Fund—As Well As Com- 
pulsory Insurance.” December 11, 1954. 

“When Is Compulsory Insurance Not 
Compulsory Insurance? Failure of 1952 
Unsatisfied Fund Legislation in New Jersey 
Drives Insurance Industry Into Support 
of a Thinly Veiled Compulsory Measure.” 
March 19, 1955. 


Disease.” 


“Hour of Great Decision Is Rapidly Ap- 
proaching on Compulsory Insurance! Gov- 


ernor Harriman’s [.N. Y.] invitation to 
Insurance Fraternity to Set Up A Plan For 
Solution of Uninsured Driver Problem Looks 
Like the Final Showdown.” April 30, 1955. 

“New Jersey Unsatisfied Judgment Law 
—A Build-up for Compulsory Insurance! 
Brings Strong Psychological Factors Into 
Play Which May Well Aggravate The Al- 
ready Serious Financially Irresponsible Driver 
Problem.” July 9, 1955. 

“Pot Boiling in Massachusetts on Com- 
pulsory Automobile Liability Act. Important 
Lessons Can Be Learned From Current 


st Journal of Commerce, January 13, 1956. 
® New York Times, January 25, 1956 (edi- 
torial). 
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Situation By States Contemplating Similar 
Legislation—Battle Cry Should Be: ‘Classifi- 
cation or Compulsion?’” October 29, 1955. 

“Last Ditch Fight Against Compulsory 
Automobile Liability Insurance Coming Up! 
‘Equal Responsibility’ Proposal of American 
Mutual Alliance in New York Leaves Op- 
ponents of Compulsory Insurance With But a 
Single Issue—Compulsion.” January 7, 1956. 

“Governor Says Holz’s Compulsory In- 
demnification Plan ‘Has Great Merit’—We 
Wonder! Careful Analysis Indicates That 
It Leaves Many Questions to be Answered 
Before It Can Be Considered a Solution to 
Uninsured Driver Problem.” January 28, 1956. 


Now we will refer to some of the activi- 
ties noted by the newspapers since the first 
of this year. It would be cumulative to go 
back before the beginning of this year be- 
cause, as indicated by The Spectator (cited 
at footnote 48), the agitation this year will 
not be as great as last year since most 
biennial legislative sessions were held last 
year. However, some of the nationally im- 
portant ones are in session and lines of the 
forces in this “battle” will be more closely 
drawn. 

In New York, Senator Thomas C. Des- 
mond introduced legislation to establish a 
“workmen’s compensation” type of automo- 
bile accident insurance. The amount of re- 
covery, the Senator said, would be fixed by 
statute, based upon medical expenses and 
earning power of the injured.” 

The New York Times suggests that bi- 
partisan teamwork at Albany will effectively 
produce a program to indemnify victims of 
irresponsible motorists.” 

Calendar congestion in the Manhattan 
and Bronx supreme courts has been eased 
by a new system of using court-appointed 
experts to provide medical testimony in per- 
sonal injury The number’ of court 
trials in such cases has been cut 50 per cent 
through pretrial settlements in the three 
years the system has been in effect. It was 
initiated as an experiment project. It was 
found, too, that after impartial medical ex- 
aminations the plaintiffs’ claims were re- 
vised downward “somewhat more frequently” 
than defendants’ offers were revised upward.” 


cases. 


New York Superintendent Holz filed an 
unsatisfied judgment fund bill as a substi- 
tute for compulsory insurance. This plan 
would impose an additional $30 license fee 
(the amount of this fee in future years 


8% New York Times, January 24, 1956. 





would depend on the needs of the fund) 
on the owners of uninsured vehicles. With 
an estimated total of 700,000 uninsured cars 
in the state, this would raise a fund of $21 
million the first year, from which the vic- 
tims of uninsured, hit-and-run or unauthor- 
ized drivers would be compensated, The 
fund would be administered by the Super- 
intendent. The administrative would 
be charged against the fund itself and would 
not be any additional burden on the general 
taxpayer. An article in the New York Times 
gives the remainder of the plan in detail.™ 
[Editor’s note: This bill was killed by the 
New York Legislature. ] 


cost 


The Kentucky Legislature rejected a bill 
to require motorists to show proof of finan- 
cial responsibility before getting licenses.” 

New York Assembly speaker Oswald D. 
Heck has warned that auto accident cases 
may have to be taken away from the courts. 
He told the New York City Bar Associa- 
tion that one solution to the clogging of 
court calendars with auto cases might be 
the elimination of jury trials in such cases. 
He added: “If there should be such an 
enactment in New York State and it should 
not have the desired result, it is almost 
a certainty that the Legislature will be 
called upon to consider the question of the 
creation of a board or bureau to award 
compensation to those persons injured in 
automobile accidents and, possibly, without 
consideration of negligence. This may be 
the last drastic conclusion but under certain 
circumstances it will clearly be demanded. 
I do not voice this as a threat but merely 
as a statement of a fact.” ™ 

A bill for compulsory automobile liability 
insurance was submitted in the New York 
Assembly. This is in addition to the un- 
satisfied judgment fund proposal and the 
financial responsibility legislation now in 
force.” [Editor’s note: The compulsory 
insurance bill (A. B. 3894) is now law.] 


The Maryland proposal, mentioned pre- 


viously, would establish a compensation 
system for automobile bodily injuries or 
deaths. The bills would amend the work- 
men’s compensation law to effect this pur- 
pose and would make registration of motor 
vehicles contingent upon proof of posses- 
sion of an adequate motor vehicle compen- 
sation policy. If any two insurers, upon 
request of the applicant, should refuse to 
write coverage for the motorist, a state ac- 


* February 3, 1956. 

% The National Underwriter, 
1956. 

% Journal of Commerce, February 27, 1956. 

* New York Times, March 8, 1956. 
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cident fund would be available under the 
proposed law for the writing of such cover- 
age. The rate for such coverage would be 
fixed by the commissioner of the state ac- 
cident fund. There is also proposed an un- 
insured motorists’ fund (unsatisfied judgment 
fund type without the necessity of common 
law action) for the payment of benefits in 
cases of injury involving an uninsured 
motor vehicle (contrary to the law), an 
uninsured out-of-state driver or a hit-and- 
run driver. The schedule of benefits would 
be the same as under workmen’s compen- 
sation. No defendant could plead as a de- 
fense that the injury was caused by the 
negligence of another person.” 

Virginia, after killing a bill that would 
require motorists to carry liability insur- 
ance, substituted a bill to provide for a type 
of unsatisfied judgment legislation.” 


During the week ending March 13, 1956, 
the following legislative activities took place :® 

New York: New compulsory insurance 
bills were introduced (A. B. 3894 and S. B. 
3390). 

Pennsylvania: The comparative negligence 
bill was revived (H. B. 667). 

Virginia: Comparative negligence bill H. B. 
449 was amended by the House to require 
the owner, driver and operator of the motor 
vehicle involved in an accident to have been 
“legally proven guilty of primary negli- 
gence by a preponderance of the evidence” 
as a prerequisite to invoking the compara- 
tive negligence rule. After such amend- 
ment, it passed the House. H. B. 700, which 
passed the House on March 1, 1956, and 
the Senate on March 10, 1956, authorizes 
the issuance of indemnification insurance 
policies. It reads in part: “Whereby insur- 
ing company assumes the obligation of pay- 
ment of benefits to persons who are injured 
and specific death benefits to dependents, 
beneficiaries of personal representatives of 
persons who are killed, if such injuries or 
death is caused by accident and sustained 
while in or upon, entering or alighting from, 
or through being struck by a motor vehicle, 
provided that such obligations are irrespec- 
tive of any legal liability of the insured or 
any other person.” 


Arizona: There was pending before it a 
comparative negligence bill (H. B. 57) which 
was favorably reported by the Senate Wel- 
fare Committee. 


% The National Underwriter, March 1, 1956; 
see also work cited at footnote 35. 

5° Journal of Commerce, March 2, 1956. 

® National Association of Independent In- 
surers’ legislative newsletter of March 13, 1956. 
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Mississippi: There was introduced a com- 
pulsory insurance bill (S. B. 1821). 

Now we have the story, past and present. 
Who wishes to evaluate the probable trends 
and predict the future course of this prob- 
lem of personal injury claims arising from 
automobile accidents? 

Predictors or prognosticators, consciously 
or unconsciously, are inclined to color their 
predictions with the influences bearing upon 
their relationship with the problem. Some 
who are in the liability insurance business 
are in favor of compulsory insurance; some 
are against it." History has a way of re- 
peating itself—if not identically, at least in 
a modified manner, influenced by changed 
conditions and circumstances. 

We have indicated that court-made law 
and politically made legislation are both “man 
made.” Man has ever been fearful of the 
unknown and unfamiliar. When man is 
confronted with a new situation, he searches 
his memory for some relationship of the 
“new” with the knowledge and familiarity 
of the “cold.” Then he cautiously and care- 
fully tries to apply to the “new” the knowl- 
edge and experiences had with the “old.” 

If we revert to the history of the devel- 
opment of workmen’s compensation legisla- 
tion, we find that Germany took the lead. 
By virtue of its system of laws, economy, 
industrial development and government, in 
addition to its organization of trades, labor, 
commerce and industry into leagues or as- 
sociations on a national scale, it could step 
right into a nation-wide legislative transi- 
tion from the employer-employee liability 
law to the workmen’s compensation system 
with compulsory insurance. After a period 
of observation, Austria and Belgium fol- 
lowed suit. This was natural. They had 
like circumstances in addition to common 
language and_ international 
Then France followed. Finally, the common 
law site, England, passed the employer- 
employee liability legislation that softened 
the strict application of the fellow servant 
rule. England then adopted the workmen’s 
compensation law in 1906. 


relationships. 


While the American courts had, by judi- 
cial law, kept a rational, though diversified, 
application of the fellow servant rule, Con- 
gress passed the employers’ liability act in 
1908. By 1911, 12 states had adopted work- 


*! The lines have been drawn by the national 
associations of liability insurers. The American 
Mutual Alliance has had spokesmen in favor of 
modified compulsory insurance provisions since 
they have indicated approval of rigid financial 
responsibility legislation. However, the Asso- 
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men’s compensation legislation. The flood 
gates then opened and workmen’s 
compensation is the accepted order in em- 
ployer-employee liability cases. Insurance 
companies that wrote the original coverage 
either made the transition to enter the field 
of insuring employers under the “new order” 
or dropped out of employers’ liability insur- 
ance business and went into plain “legal 
liability imposed by law” coverage, such as 
product liability, public liability, etc. How- 
ever, the “new” class of coverage was not 
long begging. New types of insurance com- 
pany organizations came into existence. 
Factory mutuals, mill mutuals—in fact, mu- 
tuals of all types—were formed and began 
to grow. Then this new type of organiza- 
tion began to enter into the other liability 
insurance field, and the competition be- 
tween the “stock” and “mutual” insurance 
companies grew. 


now 


What have we today with relation to the 
automobile liability situation? Sufficient ma- 
terial is here given and, for one who really 
wants to make a study of the situation, con- 
siderable reference is made by way of sources, 
in both the text hereof and the footnote ref- 
erences, whereby materials, facts, ideologies, 
proposals, tendencies and discussions (all 
with reference to substantiating materials) 
can be found. 

Some of the highlights of the currently 
suggested activities of the forces attempting 
to solve this situation are also herein given. 
They can be summarized as follows: 

By legislative action (in its various de- 
grees of absolutism): 

(1) financial responsibility of automobile 
owners and drivers; 

(2) compulsory insurance; 

(3) comparative negligence; 

(4) unsatisfied judgment funds (with many 
modifications); and 

(5) workmen’s compensation type. 

3y bench and bar action: 

(1) Reforms of and changes in rules for 
practice and procedure in trials and appeals; 
(2) arbitration of litigation or claims; 

(3) administrative tribunals or special 
courts for “automobile negligence cases”; 

(4) judicial reforms; and 

(5) jury elimination from automobile cases. 


All of these activities strike this writer as 
mere “peckings” at a major problem that 


ciation of Casualty and Surety Companies and 
the National Association of Independent In- 
surers have both consistently taken a stand to 
permit the insurance industry to work out the 
so-called problems without legislative fiats. 
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is growing rapidly and which will not wait 
for the slow wheels of time and the devel- 
opment of any one or a combination of these 
activities to ripen into success. It is true 
that if enough woodpeckers work constantly 
upon a tree, they can cut that tree down. 
But who ever heard of woodpeckers felling 
a tree? Twigs of trees have been felled but 
never trees. 

Automobile liability is a many branched 
and firmly rooted tree. Its growth, com- 
paratively speaking, has been rapid. Its 
branches and roots were nurtured by many 
factors, such as industrial, agricultural, com- 
mercial, transportational, migrational, eco- 
nomical and social growth. Even pleasure 
and recreation have had a hand in the 
phenomenal use of the motor vehicle. Some 
may say that it was the motor vehicle which 
caused the phenomenal growth of the other 
factors. I will not argue about which came 
first. The fact remains that we have both. 
They are both growing in number and 
problems, 

Is the situation identical with the prob- 
lem of employer and employee liability? 
Should the two situations be treated the 
same? Is the State of Maryland taking the 
proper lead? Is that sovereign effectively 
cutting the “Gordian knot’? 

It is the firm belief of this writer that all 
liability and casualty insurance companies 
should survey the idea of possible insurance 
provisions for facilities to undertake the 





transition from “liability as imposed by 
law” coverage to “compensation” type cov- 
erage of motor vehicle owners and opera- 
tors. The straws in the wind indicate that 
the chink in the armor made by the Virginia 
Legislature’s passage of H. B. 700 and the 
Maryland introduction of H. B. 108 and 
S. B. 112 is making that armor vulnerable. 
Nothing may ever come of this “compensa- 
tion” idea, but insurance companies should 
be prepared. 

What makes laws? “Public opinion” is 
the parent of all laws, whether court-made 
or legislative. Surely enough has been and 
is being said in the legal journals, maga- 
zines, newspapers and periodicals, in addi- 
tion to what is transpiring at trade meetings, 
to warrant the prediction that public opin- 
ion is on the move to the point that legis- 
lators are aware of it and have introduced 
proposed legislation to satisfy “public opinion.” 


If history really repeats itself, if laws are 
passed by the politicos because of public 
desire and public opinion, if the problem of 
motor vehicle accidents continues to grow, 
if sociological and economic forces continue 
to exert themselves, then it is fair to assume 
that within the next five to ten years the 
lawyers, the insurance industry and the public 
will see as drastic a transition in the philos- 
ophy of motor vehicle law of liability for 
injuries and damages, including aircraft,” 
as has occurred in employer-employee lia- 


bility. [The End] 


What the Independent Insurance Companies Are 
Contributing to Traffic Safety and Why 


By VESTAL LEMMON 


| The author is general manager, National 
| ° ° 
| Association of Independent Insurers. 


HE National Association of Independent 
Insurers, of which I am general man- 
ager, represents some 300 fire and casualty 
insurance companies throughout the nation. 


® Air-borne vehicle liability already has its 
limitation of liability in many state statutes 
and internationally in the conventions, appar- 
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Almost all of these 300 companies, large or 
small, have some sort of a traffic safety 
program. Most of them employ one or 
more safety engineers. Some of them, par- 
ticularly the larger ones, spend hundreds 
of thousands of dollars each year on safety 
work. Most of that money goes into acci- 
dent prevention work—safe-driving demon- 
strations, scholarships at leading colleges 


ently following the marine example of limita- 
tion of liability to the value of the ship and 
cargo. 
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and universities, membership and active par- 
ticipation in national safety organizations, 
printing and distribution of safety literature 
and assistance to other groups interested in 
safety. These are but a few of the things 
the independent insurers do. 

NAITI itself has no central safety organi- 
zation. We're a young and growing asso- 
ciation. I’m pleased to report, however, that 
we do have a safety department in the plan- 
ning stage, and a recommendation for its 
formation has been made to our board of 
governors. 


Now, although I’ve barely skimmed the 
surface of what our member companies con- 
tribute to traffic safety, let us consider for 
just a few moments more why they make 
that contribution. 

There are two reasons. The most obvious, 
that it’s good business, so 
we'll consider that reason first. Yes, it is 
good business for an insurance company to 
interest itself in safety work. In race track 
parlance, it pays off. 


of course, is 


Sometimes, though, it can be a little dis- 
couraging. Part of my job is to keep up 
with the figures on traffic accidents and 
traffic deaths. This can be very discourag- 
ing, especially after a bloody holiday when 
it seems that people have broken every 
safety rule in the book—and paid for it 
with their lives, suffering or bitter regret. 

People ask me: “What's the use? Why 
spend all this time and money promoting 
safety when every year we kill as many 
people on the highways as we killed the 
year before?” 

It’s a question that’s sometimes hard to 
answer. But there is an answer, and it’s the 
kind of answer that gives everyone involved 
in the safety movement a reason to hope 
and a reason to keep on working. 


It’s true that as many people are being 


killed in traffic as ever before. In 1935, for 
example, 36,000 people died. Each year 
that number has stayed about the same— 
up to 39,000 in 1941, down to 32,000 in 1943, 
back up to 36,000 in 1954 and last year, I 
understand, up to about 38,000. But there 
are other figures that must be considered, 
and these are the figures that give us hope. 


During 1954 the average automobile was 
driven almost 1,000 miles farther than it 
was in 1935. In 1935 there were 26.5 million 
registered motor vehicles on the highways. 
In 1954 there were more than 58 million 
registered vehicles—more than twice as 
many as in 1935. It would take more than 
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16 two-lane highways stretching all the way 
from New York to San Francisco just to 
park those extra 32 million vehicles bumper 
to bumper. 

In 1935 we were killing 15.9 people for 
each 100 million miles driven. In 1954 we 
killed 6.4 people for each 100 million miles. 
that the probability 
of two-car accidents increases as the square 
of the increase in the number of vehicles 
on the highways, so the chances for two-car 
accidents were more than four times as 
great in 1954 as they were in 1935, and this 
doesn’t take into consideration the increased 
horsepower and speed of today’s cars. 

What do all the figures mean? They 
mean that if we had made no progress in 
traffic safety between 1935 and 1954, if the 
death and accident rates had stayed the 
same, we would have killed 90,000 people in 
1954 instead of 36,000; we would have injured 
3,151,000 people instead of 1,270,500 », we would 
have had 21,156,000 property damage accidents 
instead of 8,530,500. 

In other words, in 1954, 54,000 people did 
not die in trafic accidents; 1,880,500 people 
were not injured; 12.5 million accidents 
didn’t happen. ‘This, I think, is progress 
in anybody’s book. 


Traffic engineers say 


that means something to 
everyone in the country, because the cost 
of accidents—lost lives, lost income because 
of injuries, and property damage—is paid 
by everyone, not just the people directly 
involved. In 1954, for example, one NAIT 
member company had $68 million in in- 
curred losses. If there had been no progress 
in traffic safety since 1935, that company’s 
incurred losses would have been $167 mil- 
lion. This company is a mutual, owned 
by its policyholders, so this means that 
progress in traffic safety saved its policy- 
holders $99 million in 1954. I’m sure the 
savings last year were as great, or almost 
as great, as they were the year before. 


It’s progress 


Everything considered, we have definite 
proof that we know how to do things that 
will accidents, and we have the 
machinery to work with. The National 
Safety Council, the American Automobile 
Association, the Automotive Safety Foun- 
dation, the National Commission for Safety 
Education and many other such organizations 
promote traffic safety. Communities and 
states are doing good work. Schools, col- 
leges and universities conduct research and 
educational programs. Insurance companies 
and insurance associations carry out their 
own programs and help finance others. But 


419 


reduce 





we're still killing 36,000 or more people 
every year because not enough individuals, 
communities, states and organizations are 
accepting their responsibility and doing their 
best to promote traffic safety. 

I believe the progress we’ve made so far 
should encourage every one of us—safety 
workers and just ordinary drivers—to do 
better. There may not be much any of us 
can do about the increase in the number of 
automobiles or in the number of miles 
driven. However, we can drive safely; we 
can become active members of a safety 
promotion group; we can work for better 
highways; we can save—this year and every 
year—many of those 36,000 lives. 

Now, I said earlier that there were two 
reasons for insurance companies being in- 
terested in traffic safety. The first is be- 
cause it’s good business. There is, however, 
another motivation that is even more com- 
pelling, and it is the one that is frequently 
overlooked by the general public. I think 
sometimes that many people are prone to 
forget the fact that insurance companies are 
run by human beings, people with feelings, 
emotions, hopes and fears. 





Insurance companies aren’t inhuman money 
machines, not by any stretch of imagination. 
Certainly, as corporate entities they are in- 
human. But the officers, directors and ém- 
ployees of every insurance company in the 
world are human beings. They have homes, 
families and loved ones just as you and I. 
And these men and women are just as 
movingly affected by the needless and seem- 
ingly unending slaughter on our highways, 
as we are. They are safety-minded for the 
same reasons that we are. They want to 
see accidents prevented because they are 
paid-up members in the human race—not 
just because it would cut claim costs. 


Summing up, then, I would say that in- 
surance people are interested in traffic safety 
first of all because they are: aware of their 
responsibility to their fellow men. We all 
have that same responsibility. Insurance 
companies have the resources to do some- 
thing about it, that is, they have resources 
other than natural endowments. And by 
helping to put a curb on accidents and the 
resultant death, injury and destruction, 
they’re saving their policyholders’. money. 


[The End] 


Nature and Extent of Traumatic Injuries 
to Jaws and Oral Structures 


By BENJAMIN J. JACOBS, D.D.S., F.1.C.D., Newark, New Jersey 


OR the sake of clarity, this presentation 

will be divided into three categories: 
The first one will be a cursive review of the 
legislation and its interpretation as it affects 
the workmen’s compensation law today. 
The second will be a presentation of some 
cases, illustrated with slides, which will en- 
deavor to show, among other factors, serious 
conditions of the teeth and jaws which 
existed at the pre-employment level. Be- 
cause of this pre-existent pathology, trau- 
matic intervention would complicate and 
lengthen the recovery and disability period. 
Third, a movie (which is self-explanatory) 
will illustrate a young patient with only 15 
per cent masticatory efficiency before trau- 
matic experience, the purpose of illustration 
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being an effort to emphasize the importance 
of thorough examination at the pre-employ- 
ment level. 


The primary concern of the doctor is the 
welfare of his patient and, therefore, when 
traumatic incident is experienced the ulti- 
mate goal is to acquire 100 per cent correc- 
tion of the disability, In cases where this 
is impossible due to loss of tissue structure, 
every effort is made to reduce the functional 
insufficiency to a minimum. 


It is of paramount importance to have a 
standard and thorough medical examination 
at the pre-employment level so that a rec- 
ord may be maintained. If traumatic ex- 
perience occurs, the workmen’s compensation 
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board will then be in a position to ascertain 
the benefits that are rightfully 
untortunates. 


due these 


There has been no unanimity between the 
state compensation boards in the benefits 
accorded similar disabilities. The table in 
the right-hand column’ is exemplary of the 
almost inconceivable disparity which exists 
between the states in the allocation of disa 
bility benefits. 


I am cognizant of the fact that labor re- 
sists extensive pre-employment examination 
as this practice may preclude many workers 
from gainful occupation. However, union 
personnel is slowly undergoing a metamor- 
More men with good educational 
backgrounds are entering the field of labor. 
Eventually the problem may be solved if 
legislators and agencies which have studied 
the problem cooperate in standardizing dis- 
ability benefits. 


phosis. 


The presently accepted medical examina- 
tion at the pre-employment level covers the 
heart, lungs, urine and hemoglobin; con- 
tains a Wassermann test and chest fluoro- 
scopy; and 
on workers over 40 years of age. This is a 
fairly comprehensive examination at the 
medical level. 


includes an electrocardiogram 


However, up to the present time there 
has been no dental examination require- 
ment. This important and heretofore un- 
explored area in the compensation field has 
been the cause of extensive absenteeism and 
payment of large benefits. 


Dr. Lyman D. Heacock, former dental 
surgeon in the United States Public Health 
Service, declared: ‘“Non-occupational ill- 
nesses cause by far the greater percentage 
of absenteeism with consequent production 
of economic loss.”* He further stated (in 
the same article): “In an industry that 
employed over half a million workers, the 
absentee figures on diseases of the teeth and 
gums in the male group showed a frequency 
rate of 0.8 persons per 1,000 employees and 
an average duration of 27 days. Only those 
dental cases were included that were of 
seven days duration or longer. Most dental 
disorders cause absence of much less than 
seven days per case. The figure of 27 days 
average duration shows that it must have 
been weighted by some very serious cases.” 
In spite of the above statements, statistical 
breakdown of time loss does not give a 
clear picture regarding adverse dental con- 


1Henry H. Kessler, Accidental Injuries (2d 
Ed., 1941), p. 47. 
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States, etc. 


Alabama 
Arizona 
Arkansas 
Colorado 
Connecticut 
Delaware 


Permanent 
Total 
Disability 
Weeks 
550 
Life 
450 
Life 
520 


475 


District of Columbia * 


Florida 
Georgia 
Hawaii 

Idaho 

Lllinois 
Indiana 

lowa 

Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Missouri 
Montana 
Nebraska 
Nevada 

New 
New 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Pennsylvania 
Puerto Rico 
Rhode Island 
South Carolina 
South Dakota 


‘Tennessee 


Hampshire 


Jersey 


Texas 
United 
men) 
Utah 
Vermont 
Virginia 
West Virginia 
Wisconsin 


States 


350 
350 
312 
Life 
Life 
500 
400 
416 
416 
400 
500 

To $6,000 * 

+ 

500 

To $10,000 * 
Life 
500 
Life 
Life 
300 

400—Litfe 
550 
Life 
400 

To $15,000 * 
Life 
500 
500 
340 
1,000 
500 

To $3,000 * 
550 
401 

( Longshore- 
* 

Life 
260 
500 
Life 
Life 





Maximum 
Minimum 


2L. D. Heacock, 
Industrial Health Programs,”’ 


Life 
260 


* During disability. 


“The Place of Dentistry In 


Journal of In- 


dustrial Medicine, October, 1943. 
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ditions. One reason may be that many of 
figures are upon 
compensable disabilities in excess of seven 
days’ duration. Another reason may be 
that many of dental disorders exist 
concomitantly with other traumatic injuries 
to the body and are included in the total 
disability picture. 

The statistics of the New York State 
Workmen’s Compensation Board of 1952 
show a significant percentage of cases in- 
volving the mouth: 


these based reports for 


these 


Total cases compensated in 1952 126,649 
Face and neck 10,562 
Upper jaw 19 
Lower jaw 54 
‘Teeth 10 
Lips, chin and mouth 1,164 
Mouth or throat 53 
All others 9,262 


The industrial accident report submitted 
by the State of New Jersey, Department of 
Labor and Industry, for compensable cases 
closed by settlement between January 1 and 
December 31, 1953, disclosed the following 
information: 


56,322 
$31,362,503 


The above expense was exclusive of medi- 


Total cases settled 
Total awards 


cal costs. 
fact 
these 


An interesting statistical from the 
dental viewpoint is that accidents 
occur more frequently with workers who 
harbor chronic dental infection than with 
those who are infection-free. The most preva- 
lent accident period of the day is between 
2:30 p. m. and 4:30 p. m., at which time the 
curve of efficiency and acuity diminishes. 
This is especially true of bench workers, 
that is, employees who handle machinery 
and equipment. 

The workmen’s compensation law is ob- 
serving its forty-second anniversary this 
It started in New York on July 1, 
1914. In that year the interpretation of the 
law was rather stringent. Aside from cer- 
tain basic and inadequate benefits, it was 
left to the integrity of the employer as to 
the manner in which the employee was 
treated. Whether the employee was per- 
mitted to return to his former job was also 
left to the discretion of the employer. 


year. 


The following year, however, there was 
a complete change in the interpretation of 
the workmen’s compensation law, and from 
that time until the present, liberalization in 
interpretation has been the rule. This meta- 
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morphosis was due in no small measure to 
an opinion handed down by Judge Hiscock 
of New York State, Jn the Matter of Petrie 


v. Utica Mutual Insurance Company, 215 
N. Y. 335 (1915). This case was one in 
which the worker had lost the major part 
of the phalange of a finger. The question 
was whether under the new law he was to 
be compensated for the loss of the entire 
phalange. The carrier argued that since 
there was a small remaining stump, the 
award should not be for all of the phalange 
but for a sum prorated so as to exclude that 
portion of the phalange remaining. Judge 
Hiscock laid down his uncontested opinion 
in no uncertain language when he said: 
“Under such circumstances we think it is 
to be interpreted with fair liberality, to the 
end of securing the benefits which it was 
intended to accomplish. Applying these 
rules to what happens to be in this case an 
accident of minor importance, we hold that 
the provisions of the statute providing com- 
pensation for the loss of a certain portion 
of the finger become applicable when it 
appears that substantially all of the portion 
of the finger so designated has been lost, 
and that we should not interpret such pro- 
visions too narrowly for the purpose of de- 
feating a recovery.” 

Thus, the standard of liberality was ju- 
dicially set in 1915. Subsequently, however, 
a legal question arose which took 20 years 
to settle. This question was whether an 
employer was required to compensate his 
injured employee only for what would be 
the disabling consequence of the accident 
to a physically well person, or whether the 
obligation was for the disability that ac- 
tually resulted. 


This issue is important for two reasons. 
First, the worker may have some prior 
condition which is aggravated as a result of 
the work accident, and complications may 
follow as a consequential injury. Second, 
an accident which in itself may not be seri- 
ously disabling to a well person often is 
extremely debilitating to an employee with 
a pre-existing condition. In these cases it 
is evidence that a prolonged disability time 
would be involved. 


Judge Lehman, writing for the New York 
Court of Appeals in Parchesky v. Kroll 
Brothers, 267 N. Y. 410 (1935), stated as 
follows: “Where the chain of causation 
between accidental injury and ultimate dis- 
ability remains unbroken, an injured em- 
ployee is entitled to the statutory compen- 
sation for the ultimate disability resulting 
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from the accidental injury.” Within nine 
years after Judge Lehman laid down this 
rule of law, the pressures of the costs re- 
sulted in the enactment of the second injury 
law in New York. [Dr. Jacobs then il- 
lustrated some cases with slides.—Editor.] 
The first two slides show the mandible of 
a patient with a condition known as. para- 
thyroid adenoma. There are punched-out 
lesions in the bene marrow. The one in the 
left mandible has involved a good portion 
of the vertical dimension of the body, and 
it is conceivable that a sharp blow could 
easily fracture this jaw due to loss of bony 
support. Diagnosis was verified by exten- 
sive blood tests and skull and long bone 
X-rays. This disease affects calcium phos- 
phorus metabolism, and if progressive re- 
quires removal of the parathyroid tumors. 
This case is extremely interesting because it 
unquestionably demonstrates the necessity 
of thorough dental examinations. The next 
two slides show the same case after sur- 
gery of the parathyroid glands. Note that 
the bony deficiencies are now filled in with 
new bone and are normal in appearance. 
The next slide illustrates a case of an ex- 
tensive cyst of the mandible caused by a 
decayed tooth at the gum line. This patient 
has had this cyst for many years without 
any subjective symptoms, and it was only 
when the jaw fractured that he presented 
himself for diagnosis and treatment. It dif- 
fers from the first case shown in that this 
one involved a neglected mouth while the 
former case involved a systemic disturbance. 
There was no evidence of trauma involved 
in this fracture, it having been caused ex- 
clusively by extension of the cyst at the ex- 
pense of the surrounding bone. However, 
dental X-ray examination at the pre-employ- 


RADIATION HAZARDS 
| 


| “Hazards from radiation and problems 
of radiation protection are not new,” 
Charles G. Manly, chief, Policy and Pro- 
gram Branch, Division of Civilian Appli- 


cation, United States Atomic Energy 
Commission, stated recently. “Becquerel 
announced in 1896 his discovery of the 
radioactivity of uranium, and the Curies 
announced their discovery of radium in 
1898. As early as the 1890s damage from 
X-rays began to show up in some of the 
workers.” 

After further discussion, Mr. Manly 
declared: “I think it is safe to say that 
with proper hazard evaluation, with 
adequate preplanning, with appropriate 
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ment level could have easily predicted that 
this fracture would occur if the cyst were 
allowed to go on untreated. 


The next seven slides show fractures of 
the maxilla and mandible in different loca- 
tions and the appliances used to reduce and 
immobilize these fractures. These injuries 
were caused by traumatic experience during 
work hours. 

There are many other conditions which 
occasionally show themselves in X-ray ex- 
amination of the teeth. Among these con- 
ditions are diabetes, tuberculosis, chemical 
I do not believe 
that it would be interesting to go into the 
diagnosis and treatment of these diseases at 
this time. Let it suffice, however, to serve 
as a plea for dental X-ray examination at 
the pre-employment level. 


necrosis and osteomyelitis. 


May I conclude by making the following 
recommendations: First, a revision should 
be made of the disability allowance tables 
so that there will be semblance of 
unanimity between the states. Second, a 
thorough medical examination should be 
made at the pre-employment level. These 
examinations should be given by a staff of 
doctors, appointed by the medical and den- 
tal society at the community or county 
level, who would determine the type of 
examination necessary for these employees 
and make necessary recommendations for 
treatment when needed. 


some 


In this manner we will have a healthier 
working community with reduced work- 
hour loss and a decrease in the number of 
accidents. The employee will be more effi- 
cient on his job, the employer will have 
lower premiums and the insurance carriers 
will have fewer compensation benefits to 


pay. [The End] 


engineering and careful operating pro- 
cedures there is no reason why a nu- 
clear power plant should not be a safe 
place to work and no reason why the 
environment of such a plant should ever 
become significantly contaminated. As a 
matter of fact, it is quite likely that it 
will be cleaner, from a health stand- 
point, than the average industrial plant.” 

He pointed out that “over an eleven 
year period two people died of radiation 
injuries, none were caused by reactor 
operation; 184 died of other injuries 
caused by the ‘normal’ type of accidents. 
This is an excellent record by compari- 
son with other industries.” 
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NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
| NEGLIGENCE REPORTS 


Landowner Liable for Death 
of Intoxicated Trespasser 


A landowner was liable for an intoxicated 
trespasser’s death where guards, charged 
with stopping people from coming upon 
the property, permitted him to enter an 
area containing a sunken, flume and log 
grinding machinery. Fifth Circuit. 


The plaintiff’s deceased while in a drunken 
condition mistakenly took a pathway near 
the defendant’s mill property. This' pathway 
led to a sunken flume or trench containing 
a flowing stream of water six feet deep. 
Logs, churning against each other, were 
moving toward whirling knives and chop- 
ping machinery. It was well after dark 
and the flume was unlighted. The mill 
owner had posted guards who had the duty 
of keeping people from coming upon the 
mill property. The guards failed to see 
the deceased, and he fell into the flume and 
was killed hy the machinery. The plaintiff 
brought a wrongful death action against 
the mill owner, and recovered a judgment. 
There was an appeal. 

Held: Judgment affirmed for the plaintiff. 
The court held that the decedent’s drunken 
condition did not put him beyond the pro- 
tection of the law. Instead, his condition 
placed him in the position of a child, thus 
calling for more caution on the part of 


424 


others. The guards were negligent in not 
seeing the deceased and stopping him from 
walking to the flume, the court said, and 
this negligence caused the deceased’s death. 


A dissenting opinion stated that the ma- 
jority opinion embraces the idea that a land- 
owner is under a duty to guard his premises 
against the intrusion of trespassers. If a 
trespasser should enter despite the owner’s 
vigilance, his safety is virtually insured by 
the owner, especially if the trespasser is 
drunk. The dissent said that the authori- 
ties do not cast such a duty upon land- 
owners.—Gaylord Container Corporation et 
al. v. Miley. United States Court of Appeals 
for the Fifth Circuit. February 23, 1956. 5 
NEGLIGENCE Cases (2d) 843. 


Riding Stable Operator’s Liability 
Analyzed by Court 


Where the plaintiff was aware that she 
was unable to manage the horse, the rid- 
ing stable operator was entitled to an in- 
struction that the plaintiff was contribu- 
torily negligent if an ordinary prudent 
person would have dismounted when the 
opportunity presented itself. Nebraska. 


The plaintiff, a 16-year-old girl, brought 
an action to recover damages for injuries 
sustained when she was thrown from a 
horse rented from the defendant riding 
stable. The plaintiff alleged that the riding 
stable operator knew that she was not an 
experienced horseback rider. She alleged 
that the stable opeartor rented her a recently 
purchased horse without knowing whether the 
horse was gentle or safe, and that before 
taking the horse she advised the operator’s 
employee that she doubted if she could handle 
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the horse. The employee allegedly advised 
that the horse would handle as easily as the 
horses she had been accustomed to riding. 
It was further alleged that the horse, with- 
out warning or provocation, became un- 
manageable and ran into a public street and 
struck an automobile. The plaintiff was 
thrown into the air and suffered injuries. 


The plaintiff contended that the stable 
operator knew, or in the exercise of reason- 
able precaution should have known, that the 
horse was unsafe for riding by the plaintiff. 
The stable operator declared that he had 
no notice of any dangerous propensities of 
the horse, and alleged that the collision was 
the result of the plaintiff’s negligence in 
failing to exercise reasonable care to main- 


tain control of the horse. 


The evidence showed that the plaintiff 
stopped the horse on a golf course before 
starting to the barn and before the horse 
bolted the last time, and that she was then 
in control of the situation, knew the pro- 
pensities of the horse and could have dis- 
mounted and walked to the barn. The 
stable operator alleged that the plaintiff was 
negligent in failing to dismount as an or- 
dinary prudent person of her age and ex- 
perience would or should have done. The 
trial court awarded judgment to the plain- 
tiff, and an appeal was taken. 


Held: Judgment reversed and the case 
remanded for new trial. The court de- 
clared that it was error not to instruct the 
jury regarding the failure of the plaintiff 
to dismount when she had the opportunity. 
If an ordinary’ prudent person of her age 
and experience would have dismounted un- 
der the circumstances, then the plaintiff was 
contributorily negligent in not doing so. It 
added that the trial court did not advise 
the jury as to what its finding was to be 
if contributory negligence was proven, nor 
did it instruct on comparative negligence 
as it exists in the state—Baty v. Wolff. 
Nebraska Supreme Court. February 17, 1956. 
5 Necuicence Cases (2d) 875. 


Telephone Company May Be Liable 
for Failure to Relay Message 


If the telephone company voluntarily as- 
sumed the duty of relaying an emergency 
message, its failure to exercise reason- 
able care thereafter would render it lia- 
able to the defendant whose business 
premises burned. Minnesota. 


The plaintiff brought an action against a 
telephone company for damages resulting 


Negligence 


to his business premises because of the 
failure to relay a message to 
nearby fire departments. The facts showed 
that the plaintiff went to his telephone and 
dialed “O.” He heard someone say “num- 
ber, please,” and thereafter he requested the 
operator to call certain specified fire depart- 
ments. He gave the operator the location 
He then left the 
telephone to assist in fighting the fire. A 
short time later he became aware that the 
fire departments were not coming, and he 
requested his wife to contract the fire de- 
partments by telephone from his home. He 
alleged that then the phone out of 
order and he could not contract the fire 
departments for about 20 minutes. Mean- 
while a neighbor contacted one of the fire 
departments. By the time the fire depart- 
ments arrived the fire was out of control 
and the entire building was destroyed. 


company’s 


of his place of business. 


was 


The plaintiff contended that the telephone 
company, through its agents and servants, 
negligently and carelessly failed to trans- 
mit the emergency message and negligently 
and carelessly caused plaintiff's telephone 
connections to be out of service and delayed 
for more than 30 minutes. He alleged that 
the proximate cause of the building’s com- 
plete destruction was the delay of 30 minutes. 


The telephone company stated that it was 
under no duty to deliver messages, and 
pointed out the fact that it did not guarantee 
uninterrputed working of its lines or equip- 
ment. The lower court granted the tele- 
phone company’s motion for summary judg- 
ment, and the plaintiff appealed. 

The state supreme court reversed the judg- 
ment. The court said that the telephone 
company is under no duty to assume the 
delivering i 
cases of However, if it does 
voluntarily assume this responsibility and 
thereby leads others to rely on this assump- 
tion of duty and to refrain from taking other 
action to protect themselves, the company 


responsibility of messages in 


emergency. 


is required to exercise reasonable care in 
performing the duty so assumed. A fail- 
ure to exercise this reasonable care would 
make the company liable in a tort 
Whether there was an assumption of this 
duty by the telephone company and whether 
reasonable care was exercised in the perform- 
ance thereof were questions of fact which 
could not be determined on a motion for sum- 
mary judgment—Abresch v. Northwestern 
Bell Telephone Company. Minnesota Supreme 
Court. February 24, 1956. 5 NEGLIGENCE 
Cases (2d) 848. 


action. 
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Airplane Is ‘*Conveyance”’ 
Under Airline Trip Policy 


The airplane to which the insured was 
transferred by arrangement of the regu- 
lar airline for the last lap of his journey 
was a “conveyance” within the meaning 
of his airline trip policy. Fourth Circuit. 


The insured purchased an airplane trip 
ticket from Newark, New Jersey, to Prov- 
incetown, Massachusetts. The regular air- 
line was to take the insured from Newark to 
Boston, and then the insured was to transfer 
to a smaller airline which was to take him 
to Provincetown. Reservations for this 
flight were made by the regular airline, and 
the fare was included in the original ticket 
purchased by the insured. Before leaving 
on his journey the insured purchased airline 
trip insurance through a vending machine 
at the airport. He reached Boston safely, 
but on the last lap of his journey to Pro- 
vincetown the plane carrying him fell into 
the sea. His body was never found. The 
insured’s beneficiary (his wife) at first re- 
fused to believe that he was dead. Investi- 
gation, however, gave no hope of the insured 
being alive, and almost two months after 
the accident the insured’s wife gave the in- 
surer notice of the accident. The insurer 
declined coverage and the beneficiary brought 
an action to recover the policy proceeds. 
Judgment was rendered for the beneficiary, 
and the insurer appealed. 


The beneficiary’s judgment was affirmed. 
The appellate court referred to the airline 
trip insurance policy, which provided in 
part as follows: 


“This insurance shall apply only to such 
injuries sustained following the purchase by 
or for the Insured of a transportation ticket 
from, or the issuance of a pass by, a Sched- 
uled Airline during any portion of the first 
one way or round airline trip covered by 
such transportation ticket or pass between 
the Point of Departure and the Destination 
shown above, in consequence of: (a) board- 
ing, riding as a passenger in, alighting from 
or coming in contact with any aircraft oper- 
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ated on a regular or special or chartered 
flight by a Civilian Scheduled Airline main- 
taining regular, published schedules and 
licensed for interstate, intrastate or interna- 
tional transportation of passengers by the 
Governmental Authority having jurisdiction 
over Civil Aviation, or (b) while riding in 
or on a conveyance except a conveyance 
under the complete direction of the Insured, 
provided or arranged for, directly or indi- 
rectly, by such airline or the authority con- 
trolling an established airport e 
(Italics supplied.) 

The insurer contended that Section (a) 
above did not apply because the smaller 
airline was not licensed at the time of the 
accident. The court did not pass on cover- 
age under this section. 

It was also contended by the insurer that 
there was no coverage under Section (b). 
The insurer argued that the word “convey- 
ance” did not include another airplane. The 
court, however, refused to follow this inter- 
pretation, and held that airplanes were in- 
cluded in the term. 

The insurer finally argued that notice was 
not given within the specified 20 days set out 
both in the Virginia statute and in the 
policy. However, the court noted that both 
the statute and the policy provided that no- 
tice could be given as soon as was “reason- 
ably possible.” It concluded that the notice 
given in this case met the latter require- 
ment.—Fidelity and Casualty Company of 
New York v. Commander. United States Court 
of Appeals for the Fourth Circuit. April 9, 
1956. 2 Lire Cases (2d) 856. 


Examining Physician’s Knowledge 
Chargeable to Insurer 


The insurer’s examining physician was 
also thé applicant’s family doctor. In the 
absence of evidence of collusion, the phy- 
sician’s knowledge of the applicant’s 
undisclosed medical examinations was 
chargeable to the insurer. Fourth Circuit. 


The insurer brought suit to cancel a life 
policy on the ground that the insured gave 
false answers to some of the questions on 
his policy application. Specifically, the in- 
surer alleged that the insured fraudulently 
failed to reveal that two physicians had 
examined him and said that he had a heart 
condition. However, the facts showed that 
the insurer’s examining physician, who was 
also the insured’s family doctor, had thor- 
ough knowledge of these examinations. The 
lower court, sitting without a jury, found 
that the insured’s answers were not fraudu- 
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lently made, The insurer’s suit was dismissed, 
and the beneficiary was awarded judgment 
on its counterclaim. 

Held: Judgment affirmed for the benefi- 
ciary. The court stated that the insured did 
not make a full and frank disclosure of all 
the information 
titled to. However, it said that it is obvious 
that the were given with strong 
reliance being placed upon the advice and 


The insurer appealed. 


which the insurer was en- 
answers 


opinion of the insurer’s examining physi- 
cian. It concluded that the insured’s an- 
swers were given without intent to deceive 
or defraud the insurer. 

The court declared that there was 
abundant proof of waiver on the part of the 
insurer. It noted that in the absence of 
fraudulent collusion between the physician 
and the insured or in the absence of fraud 
by the physician which was participated in 
by the insured, the insurer was charged 
with knowledge of all facts known to the 
physician. Inasmuch as there was no evi- 
dence of any collusion, the insurer was 
chargeable with the physician’s knowledge 
and could be said to have waived it.—Pilot 
Life Insurance Company v. Pulliam Motor 
Company. United States Court of Appeals 
for the Fourth Circuit. February 15, 1956. 
2 Lire Cases (2d) 811. 


Insurer Entitled to Refund 
Where Insured Discovered Alive 


The insured was discovered alive after a 


20-year disappearance. The insurer was 
entitled to bring an action against the 
trustee of the insured’s estate to recover 
the net balance of the funds paid under 
the insured’s life policies. Tennessee. 


The insured mysteriously disappeared from 
his home. After he had been missing for 
seven years, an action was brought on his 
life policies by a trust company, which was 
the designated beneficiary of the policies. 
(The insured’s former wife and his three 
childgen were the beneficiaries under a trust 
agreement.) Reliance was made on a statute 
which provided for a presumption of death 
after seven years’ disappearance. Judgment 
was awarded on the full amount of the policies. 

Twenty years after his disappearance it 
was discovered that the insured was alive, 
married again and raising another family. 
The insurer then brought suit to recover 
the net balance of the funds in the hands of 
the trustee on the ground that the insured 
had committed a fraud upon the insurer 
and the court. The trustee contended that 
the action was barred by either a six- or 
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ten-year statute of limitations, and that the 
prior judgment was res judicata as to the 
present The lower court sustained 
the trustee’s demurrers, and the suit 
dismissed. An appeal was taken. 

The state supreme court 
judgment and remanded the case for further 
It found that the insured had 
committed gross fraud against the imsurer 
and the court. It said that the insurer’s ac- 
tion was not barred by the statute of limita- 
tions since the fraud was only discovered 
after 20 years. The prior judgment was held 
not to be res judicata on the merits of the 
case as the fraud was not before the other 
court. 

The court that the insured’s 
fraud was intrinsic, and 
thus was sufficient to enable the prior judg- 
ment to be voided. Reference was made to 
Hazel-Atlas Glass Company v. Hartford-Em- 
pire Company, 322 U. S. 238, 64 S. Ct. 997, 
wherein the power of equity to set aside 
fraudulently begotten judgments was exer- 
cised. The instant court concluded that a 
constructive trust should be placed on the 
funds remaining in the trustee’s possession. 


acti yn. 
was 


reversed the 


proceedings. 


declared 


extrinsic and not 


Two dissenting opinions and two concur- 
ring opinions were made to the majority 
opinion above. One dissenting opinion ar- 
gued that the fraud perpetrated by the in- 
sured was intrinsic and not extrinsic. The 
other dissent contended, among other things, 
that in the absence of any fraudulent con- 
cealment on the part of the defendants, the 
insurer’s cause of action, if any it had, 
was barred by the ten-year statute of limi- 
tations. 


The concurring opinions stated that the 
fraud was both intrinsic and extrinsic. Onc 
of these opinions noted that if the fraud 
amounts to nothing more than false evi- 
dence introduced to establish the affirmative 
or negative of the issue before the court, it 
is intrinsic. If the fraud is of a character 
which has prevented the defrauded litigant 
from interposing the only defense available, 
it is extrinsic—New York Life Insurance 
Company v. Nashville Trust Company et al. 
Tennessee Supreme Court. April 27, 1956. 
2 Lire Cases (2d) 826. 


Short Short: Illinois 


Although in driving recklessly the in- 
sured consciously incurred a known hazard, 
it did not follow that he intended to destroy 
himself.—Rodgers v. Reserve Life Insurance 
Company. Illinois Appellate Court. February 
15, 1956. 2 Lire Cases (2d) 795. 
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Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


Contractors’ Liability Policy 
Exclusion Clause Construed 


The insured made tests on a heat ex- 
change unit of a boiler which he had 
repaired. He was not “using” the unit 
and it was not under his “care, custody 
or control” within the meaning of a con- 
tractors’ liability policy exclusion clause. 
New Jersey. 


The insured, who was engaged in the 
boiler installation and repair business, was 
covered under a contractors’ liability pol- 
The “Definition of Hazards” defined 
“Premises-Operations” as “the ownership, 
maintenance or use of the premises, and all 
operations during the policy period which 
are necessary or incidental thereto.” The 
“Exclusions” section provided that the pol- 
icy was not to apply “to injury to or 
destruction of property owned, rented, occu- 
pied or used by the insured, and with 
respect to divisions 1 (Premises-Opera- 
tions) ... of property in the care, custody 
or control of the insured.” 


The evidence showed that the insured 
had undertaken to replace the tubes of 
two large heat exchange units connected to 
a boiler. After this work was performed, 
the insured’s employees ran a hydrostatic 
test to determine if the job had been per- 
formed in a workmanlike manner. The 
testing was done negligently and damage 
was done to the shell of one of the heat 
exchange units. This damage was made 
good by the insured when the insurer de- 
nied liability under the policy. The in- 
sured’s action for reimbursement resulted 
in a judgment in his favor. The trial court 
held that the exclusion clause did not bar 
the action. The insurer appealed, contend- 
ing that the damaged property had been 
“used” by the insured or had been in his 
“care, custody or control” within the mean- 
ing of the exclusion clause. 


Held: Judgment affirmed for the in- 
sured. In construing the exclusion clause, 
the court said that it was inclined to hold 
that the word “use” was ambiguous. There- 
fore, the insured should have the benefit 
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icy. 


of a favorable construction. Even if the 
term was not ambiguous, the court stated, 
there would be no trouble in holding that 
the insured was not “using” the heat 
exchange unit in any sense of the word. Ref- 
erence was made to Great American Indem- 
nity Company of New York v. Saltzman, 213 
F. (2d) 743 (CA-8, 1954), and several other 
cases which suggest that an insured “uses” 
property within the meaning of the exclu- 
sion clause only when he puts it to his own 
service or to the purpose for which it was 
ordinarily intended. 


The court noted that the phrase “care, 
custody or control” is inherently ambigu- 
ous, and that no New Jersey cases have 
been found construing the phrase. Where 
an insured’s workmen were making repairs 
at the owner’s premises, it has been held 
that the premises were not in the “care, 
custody or control” of the insured. (See, 
for example, Rex Roofing Company, Inc. v. 
Lumber Mutual Casualty Insurance Company 
of New York, 280 App. Div. 665, 116 N. Y. S. 
(2d) 876 (1952).) The court declared that 
had “care, custody or control” 
over the damaged heat exchange unit it was 
the owner, acting through its maintenance 
engineer. 


if anyone 


In conclusion, the court said that if the 
intent of the parties is considered in terms 
of the policy and its purpose, it could not 
see how the exclusion clause could apply 
in this case. The insured was obviously in- 
terested in covering himself against the 
risks incurred in the normal operation of 
his business.—Boswell v. Travelers Indem- 
nity Company. New Jersey Superior Court. 
February 2, 1956. 8 Frre AND CASUALTY 
CAsEs 936. 


Policy's Period of Limitations 
Applicable to Endorsement 


The 12-month period of limitations of a 
standard fire policy was applicable to a 
windstorm and hail endorsement issued 
in connection with the policy. Oklahoma. 


The insured’s standard fire policy had a 
windstorm and hail endorsement attached 
to it. On May 13, 1953, his house was dam- 
aged by windstorm and/or hail. He brought 
an action on May 17, 1954, to recover this 
loss under his policy. The policy provided 
in part as follows: 


“No suit or action on this policy for the 
recovery of any claim shall be sustainable 
in any court of law or equity ... unless 
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commenced within twelve months next after 
inception of the loss.” 


The insurer requested a directed verdict 
on the ground that the 12-month period of 
limitation barred the bringing of action. ‘The 
court refused this request, and the plaintiff 
recovered a judgment. The 
pealed. 


The state supreme court reversed the 
judgment. It was noted that the windstorm 
and hail endorsement was attached for an 
extra premium. The insured asserted that 
Connecticut Fire Insurance Company v. Horne, 
201 Okla. 643, 207 Pac. (2d) 931, showed 
conclusively that the one-year period of 
limitations authorized for fire insurance pol- 
icies does not apply to such endorsements. 


insurer ap- 


The court referred to a statutory provision 
enacted in 1945 (Title 36, Oklahoma Stat- 
utes of 1951, Section 244.1, paragraph (5)) 
which states as follows: 


“Appropriate forms of other contracts 
or endorsements, whereby the interest in 
the property described in such policy shall 
be insured against one or more of the perils 
which the insurer is empowered to assume 
and their use in connection with the Stand- 
ard Fire Insurance Policy may be author- 
ized by the State Insurance Board... .” 


It stated that the Horne case arose previ- 
ous to the statute cited above. The lan- 
guage of the statute enabling the adding of 
insurance by endorsements strongly indi- 
cated the legislature’s intention that the 
provisions of the standard fire policy ap- 
plied to the endorsement. It concluded that 
the 12-month period of limitation contained 
in the insured’s policy was applicable to 
the windstorm and hail endorsement is- 
sued in connection with the policy.—Spring- 
field Fire & Marine Insurance Company v. 
Biggs. Oklahoma Supreme Court. April 3, 
1956. 8 Frere anv Casua.ty CAses 929. 


Submission to Examination 
- Condition Precedent to Liability 


A denial of liability by the insurers’ agent 
did not relieve the insured of his duty to 
submit to examination under oath when 
he subsequently executed a nonwaiver 
agreement. Mississippi. 


This case involved three consolidated 
suits brought by the insured on three poli- 
cies issued by three separate fire insurers. 
The insured had a fourth policy with an- 
other insurer, making the aggregate total 
of his policies $10,500. Each of the policies 
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prohibited the taking of additional insur- 
ance, and compliance with this provision 
was made a condition precedent to liability. 
The insured subsequently acquired addi- 
tional insurance. Upon trial there was an 
issue of fact as to whether the local agent 
of the defendant insurers had waived the 
condition regarding additional insurance. 


The testified that on the morn- 
ing after the fire (which destroyed his prop- 
erty) the insurers’ adjuster denied liability 
for the loss, thereby relieving the insured 
of any duty to answer questions. However, 
the insured signed a nonwaiver agreement 
after this alleged denial of liability, and was 
advised that the insurers were neither ad- 
mitting nor denying liability on the policies. 
The insured appeared for a pretrial exam- 
ination but refused to answer several 
questions which were material to a determina- 
tion of the insurers’ liability. The court held 
that the insured’s refusal to answer these 
questions relieved the insurers of liability. 
The insured appealed. 


insured 


Held: Judgment affirmed for the insurers. 
The court said that inasmuch as the prop- 
erty destroyed was worth from $28,000 to 
$30,000, it was unfortunate that the insured 
should lose the right to collect his insur- 
ance. However, the policies’ provisions 
regarding the insurers’ liability were con- 
trolling. The nonwaiver agreement ex- 
pressly reserved the insurers’ rights under 
the policies as to anything that had been 
done or was to be done in connection with 
the investigation. Inasmuch as the insured 
did not stand on the alleged denial of lia- 
bility by the insurers but instead signed a 
nonwaiver agreement and appeared at the 
pretrial examination, he was declared to 
be under a duty to comply with the policies’ 
provision that required him to submit to 
an examination. His failure to comply 
with this provision relieved the insurers of 
liability —Anderson v. American & Foreign 
Insurance Company et al. Mississippi Su- 
preme Court. March 26, 1956. 8 Frre AND 
Casuatty Cases 927. (For the court’s opin- 
ion in a companion case see Standard In- 
surance Company of New York et al. v. 
Anderson, 8 Fire AND Casuatty Cases 924. 
In this case the court held that the insured’s 
failure to submit to an examination under 
oath as to all matters material to the adjust- 
ment of his loss barred his right to recover. 
The showed that the insured 
deliberately refused to answer questions. 
Consequently, his concealment operated to 
defeat his right to recover under his policies. ) 
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Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 





Time for Bringing Suit 
Determined by Court 


The statute suspending the right of ac- 
tion against an administratrix for one 
year after the grant of administration was 
not made inapplicable by another section 
of the same law which provided that an 
action may be brought “at any time with- 
in two years after the death of the de- 
ceased party.” New Hampshire. 


The plaintiff was injured on February 13, 
1955, in an accident in which the deceased 
was killed. On February 16, 1955, the de- 
fendant was appointed administratrix. The 
plaintiff brought an action to recover for 
personal injuries on February 19, 1955. The 
administratrix made a motion to dismiss 
the case on the ground that the action was 
brought within one year from the original 
grant of administration, contrary to the 
provisions of Chapter 355, Section 1 of the 
Revised Laws of New Hampshire. The mo- 
tion was denied subject to exception. The 
questions of law raised by the exception 
were transferred to the state supreme court. 

The plaintiff referred to Section 9 of the 
above statute which provides for the sur- 
vival of tort actions for personal injuries 
“subject to the limitations set forth in the 
five following sections.” She contended 
that her action was not subject to Section 
1 but was controlled solely by Sections 9 
and 11, particularly by the latter section, 
which provided: “New Action. If an ac- 
tion is not then pending [that is, at the 
time of the decease of one of the parties 
(Section 10)] and has not already become 
barred by the statute of limitations, one 
may be brought for such cause at any time 
within two years after the death of the de- 
ceased party, and not afterwards.” The 
argument was made that Section 1 cannot 
be applicable to an action which the legis- 
lature provided may be brought “at any 
time” within two years after the defendant’s 
death. 


The high state court noted that Section 1 
formed a part of the New Hampshire stat- 
utes for more than 50 years prior to provi- 
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sion being made for the survival of causes 
of action in tort for personal injury, Section 
11 was enacted to embrace not only actions 
and causes of action for wrongful death, 
the court stated, but also all causes of ac- 
tion in tort for personal injury when either 
party died before suit. 


The court declared that the state’s legis- 
lative history provides no support for the 
plaintiff's argument that the legislature 
intended that Section 1, re-enacted without 
change, was to be inapplicable to a cause 
of action in tort for personal injury when 
the cause of action survives the defendant’s 
death. The phrase “at any time within two 
years” is not peculiar to Section 11, the 
court said, but has appeared in Section 7 
since the Revised Statutes of 1842. To hold 
Section 1 inapplicable in this case would 
disregard the familiar rule “that all parts 
of the act must be considered together.” 
The court concluded that it was error to 
deny the administratrix’s motion to dismiss 
the case.—Hall v, Brusseau. New Hampshire 
Supreme Court. January 4, 1956. 5 Auro- 
MOBILE Cases (2d) 1368. 


Unlighted Parked Vehicle 
ls Cause of Accident 


A motorcycle collided with an unlighted 
parked truck on a rainy evening. The fail- 
ure to display lights on the truck from 
one-half hour after sunset was found to 
be the cause of the accident. New Hamp- 
shire. 

The decedent was operating a motorcycle 
in an easterly direction on a public high- 
way. He collided, at about six o’clock in 
the evening, with the rear end of a truck 
owned by the defendant poultry company. 
The truck was parked in an easterly direc- 
tion on the south side of the street. No 
parking lights were displayed on the truck 
one-half hour after sunset, and rain inter- 
fered with clear vision. The street light- 
ing was said to be “very, very poor.” The 
drivers of three automobiles traveling east 
on the street within a period of about a 
half hour to 15 minutes or less before the 
accident testified that they did not see the 
truck until they were within “a car’s length” 
or “a couple car lengths,” or “when it 
loomed up in front” with “just room enough 
to swing out to not hit it.” There was 
testimony that the decedent was traveling 
at ten or 15 miles per hour at the time of 
the accident. He had no hat, goggles or 
windshield. The truck had been parked on 
the street at four o’clock by an employee of 
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the defendant. Its president and general 
manager, who was also one of its directors, 
knew for a period of one to three months 
that company drivers had been leaving 
trucks parked on the street at night with- 
out lights. 

The plaintiff, decedent’s administrator, 
brought an action to recover damages for 
the decedent’s death. The jury found 
that the truck was not “plainly visible” and 
that the fact parking lights were not displayed 
“from one-half hour after sunset” caused or 
contributed to the accident. Judgment was 
rendered for the administrator, and the de- 
fendant appealed. 


Held: Judgment affirmed. The court said’ 


that there was sufficient evidence upon which 
the jury could find for the administrator, It 
added that the decedent could not be held 
to be contributorily negligent as a matter 
of law.—Moulton v. Gaidmore Poultry Com- 
pany, Inc. New Hampshire Supreme Court. 
February 7, 1956. 5 AuromosiLe Cases (2d) 
1365. 


Hired Automobile Endorsement 
Interpreted by Court 


A hired automobile endorsement applied 
only to vehicles hired for monetary com- 
pensation. Thus, the damage to an em- 


ployee’s truck, gratuitously loaned to the 
employer,.was not covered by the em- 
ployer’s policy. Oregon. 


The employer’s policy covered liability 
for damage caused by the employer’s trucks. 
Attached to the policy was a hired auto- 
mobile endorsement which brought within 
the scope of coverage vehicles hired by the 
employer. The facts showed that an em- 
ployee gratuitously loaned a truck to the 
employer, and an accident occurred. The 
employee’s insurer brought a suit for con- 
tribution against the employer’s insurer. 
The lower court did not allow contribution 
between the insurers, and an sppeal was 
taken, 

The state supreme court affirmed the 
judgment denying contribution. The ques- 
tion involved in the case was whether the 
hired automobile endorsement covered gra- 
tuitous bailments or only those which were 
lucrative to a bailor. The court noted that 
the endorsement defined “hired automobile” 
as a “land motor vehicle, trailer or semi- 
trailer used under contract in behalf of the 
named insured . .” (Italics supplied.) 


It further noted that the premium to be 
paid for this coverage was “cost of hire,” 
and that there was included in “cost. of 


Automobile 


hire” the amount incurred as “remuneration 
of the named insured’s chauffeurs employed 
in the operation of such automobiles.” Also, 
authority was provided for the insurer to 
inspect the records of the insured for the 
purposes of determining and verifying these 
expenses. It was decided by the court that 
the word “hire” preceded by the words “cost 
of” could only use of a motor 
monetary recompense or con- 
sideration to the Thus the word 
“contract,” as used in the policy, was held 
to refer only to contracts based upon a 
monetary consideration. 


signify the 
vehicle for 
bailor. 


The court rejected the contention of the 
employer’s insurer that the words “used 
under contract” referred to any motor ve- 
hicle used in the furtherance of the insured’s 
business whether compensation for its use 
was paid or not. The argument 
was based on the reasoning that even the 
gratuitous use of a motor vehicle by the 
insured creates a bailment which is in effect 
a contract—Farmers Mutual Insurance Com- 
pany uv. United Pacific Insurance Company. 
Oregon Supreme Court. January 25, 1956. 
5 AuTOMOBILE CAses (2d) 1406. 


insurer’s 


Short Shorts from the Courts 


Fifth Circuit Although it was a 
physical impossibility for a 63-foot truck 
to round a 45-degree curve within its own 
lane, it was necessary for the jury to deter- 
mine whether the driver handled the vehicle 
with care commensurate with the danger 
inhering in the operation—General Acci- 
dent Fire & Life Assurance Corporation, Ltd. 
et al. v. Zapel. United States Court of Ap- 
peals for the Fifth Circuit. March 16, 1956. 
5 AUTOMOBILE Cases (2d) 1449. 


Missouri The hearsay objection 
failed to remove from evidence properly 
qualified hospital records.—Allen v. St. Louts 
Public Service Company. Missouri Supreme 
Court. January 9, 1956. 5 AuTromMoBILE CASES 
(2d) 1417. 


Nebraska The decedent was con- 
tributorily negligent as a matter of law in 
driving without lights and following closely 
behind a truck.—Guerin, Exrx. v. Forburger. 
Nebraska Supreme Court. February 10, 1956. 
5 AUTOMOBILE Cases (2d) 1400. 


Pennsylvania . . . A motorist traveling 
on a through street had a right to assume 
that drivers approaching from the blind side 
of the intersection would observe the stop 
sign.—Hogg v. Muir. Pennsylvania Supreme 
Court. January 3, 1956. 5 AuromosiLe CAsEs 
(2d) 1388. 
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A REPORT FROM THE EDITOR 


lished by the 
of Commerce. 


United States Department 
The three studies released 
previously were on the insurance markets 
in Argentina, Mexico and Switzerland. 


These studies cover such topics as insur- 
laws and regulations, organizational 
requirements, statistics, restrictions on the 
purchase of unadmitted insurance, social 
etc. They are factual and de- 
scriptive in approach rather than analytical. 


ance 
insurance, 


Accident Prevention Manual for Industrial 
Operations. National Safety Council, 425 
North Michigan Avenue, Chicago 11, IIli- 
Third edition, 1956. 1,341 pages. 


nois, 


$13.50. 


Designed as a basic text for the safety 
man’s shelf, this manual includes all the 
information needed to organize a compre- 
hensive safety program and keep it going. 
In addition, there are many informative 
chapters covering the specific types of haz- 
ards found in most industrial operations. 


The manual tells how to set up safety 
committees, maintain interest in accident pre- 
vention activities and develop favorable public- 
ity and public relations. There are chapters on 
accident records and injury rates, accident 
investigation and and workmen’s 
compensation insurance. There is technical 
information on subjects such as pressure 
vessels, handling materials, conveyors, ma- 
chine tools, welding, portable power tools, 
flammable liquids and 


costs, 


electrical hazards, 


many others. 


The Coverage 


The Law-Science Institute (sponsored by 
the University of Texas Schools of Law 
and Medicine) will conduct a short course 
on “Legal Medicine and Elements of Medico- 
legal Litigation” this summer. The course, 
which stresses personal injury problems and 
medicolegal trial technique, will be held 
July 16-21 at the Hotel Morrison, Chicago. 
The registration fee will be $100. All in- 
quiries should be addressed to Dr. Hubert 
W. Smith, Director, The Law-Science In- 
stitute, School of Law, University of Texas, 
Austin 12, Texas. 

The Seventh Annual Wisconsin Seminar 
on Advanced Life Underwriting will be 
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held August 6-10 at the University of Wis- 
consin. The list of speakers this year in- 
cludes many of national reputation in their 
fields. Enrollment is limited to 60 life 
underwriters, attorneys and trust officers in 
order of application. The full fee, including 
living accommodations, is $65. Applica- 
tions accompanied by a check for the fee 
should be sent to Charles C. Center, Pro- 
fessor of Commerce, School of Commerce, 
Commerce Building, University of Wiscon- 
sin, Madison 6, Wisconsin. 


A five-day School of Mutual Insurance 
Company Management is scheduled for 
June 24-28 on the campus of Purdue Uni- 
versity, Lafayette, Indiana. Sponsored jointly 
by the National Association of Mutual In- 
surance Companies and Purdue’s Depart- 
ment of Agricultural Economics, the school 
is designed primarily for managers and 
management personnel of farm mutual in- 
surance companies. 

The University of Colorado School of 
Law, Boulder, Colorado, announced that it 
will hold its second Estate Planning In- 
stitute from July 16-20. Twenty highly 
practical lectures of one hour each will be 
given by William J. Bowe, widely known 
estate planning expert. 


The sixteenth annual convention of the 
Federation of Insurance Counsel will be 
held August 22-24 at The Shamrock Hotel, 
Houston, Texas. The program will in- 
clude addresses on policy coverages and 
intent, a panel forum on the relation be- 
tween home office and trial counsel, a 
medicolegal panel, and the practical aspects 
of aircraft crash litigation. Outstanding trial 
lawyers, doctors and company personnel 
will present papers. 


The recently elected officers of the Health 
Insurance Association of America are as 
follows: E. J. Faulkner, president; J. Henry 
Smith, vice president; William R. Shands, 
secretary; Frank §S. Vanderbrouk, public 
relations committee chairman. The general 
manager of the association is Robert R. 
Neal. 


The Life Insurers Conferente’s newly 
elected officers follow: O. F. Stafford, 
president; J. I. Cummings, first vice presi- 
dent; Richard B. Evans, second vice presi- 
dent; John T. Acree, secretary. 


IL J— June, 1956 





In Futuve Sssucs 


THE TOPIC ‘Reformation of the Life Insurance 
Contract” will be presented by William E. 
Mooney, Omaha attorney. He states that a 
study of recent cases involving this subject 
indicates that there may be a new look in 
the rules. 

ae 
IN HIS STUDY of ‘‘The Uncompensated Auto- 
mobile Accident Victim,"’ A. L. Plummer, 
Kansas City attorney, analyzes different ap- 
proaches to the problem's solution. 

°° 


VV 

L iaBitity of Automobile Manufacturers for 
Unsafe Design of Passenger Cars’’ will be 
discussed by Harold A. Katz, member of the 
Chicago bar. He notes how ineffective the 
law has been to date in doing anything about 
effectuating improvements in design. 

* 


-E J. BLACKWELL, Miami attorney, will pre- 
sent his interesting observations on ‘‘Medical 
Malpractice in the Treatment of Cancer." He 
warns of the possible abandonment of estab- 
lished legal rules. 


AN ANALYSIS of the consumer installment 
credit insurance problem will be made by 
Edward A. Dunbar, New Jersey attorney. 
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Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought 
in economic, legal, and accounting principles related 
to all federal and state taxation. ... To this end it 
contains signed articles on tax subjects of current 
imterest, reports on pending tax legislation, court 
decisions and administrative rulings relating to tax 
laws, and other tax information, book reviews, etc. 

The editorial policy is to allow frank discussion 
of tax issues. Subscription rate—$6.50 for 12 monthly 
issues. Write for sample copy. 


Food Drug Cosmetic Law Journal 


Essentially, the purpose of the Journal is to stimulate 
and facilitate the exchange of professional views in 
a highly specialized field of law. Each issue presents 
notes on legislative, administrative and judicial de- 
velopments plus signed articles on legal problems 
involved in the preparation, packaging, labeling, stor- 
age, and distribution of foods, with respect to nutri- 
tion, health, and the general public welfare. Issued 
monthly; subscription rate—$15 a year, including 
binder for year’s issues. Sample copy sent on request. 


Labor Law Journal 


Specifically designed and edited to promote sound 
thinking on labor law problems, the Labor Law 
Journal presents timely articles on the complex rela- 
tionship of Law, Labor, Government, Management, 
and Union. Each month, it brings you the serious 
thinking, viewpoints, and attitudes of leaders in the 
field—on significant labor law problems. Specialists 
in the field treat troublesome phases of labor law in 
factual, hard-hitting articles. No punches are pulled 
—nothing is “slanted.” Issued monthly; subscrip- 
year. Sample copy on request. 
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